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Victoria

No. 96 of 2005

Children, Youth and Families Act 2005

[Assented to 7 December 2005]

The Parliament of Victoria enacts as follows:

CHAPTER 1—PRELIMINARY

PART 1.1—INTRODUCTION

1. Purposes
The main purposes of this Act are—

(a) to provide for community services to support
children and families; and

(b) to provide for the protection of children; and
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(c) to make provision in relation to children who
have been charged with, or who have been
found guilty of, offences; and

(d) to continue The Children's Court of Victoria
as a specialist court dealing with matters
relating to children.

2. Commencement

(1) Sections 1, 603 and this section come into
operation on the day after the day on which this
Act receives the Royal Assent.

(2) Subject to sub-section (3), section 605 comes into
operation on a day to be proclaimed.

(3) If section 605 does not come into operation before
1 July 2007, it comes into operation on that day.

(4) Subject to sub-section (5), the remaining
provisions of this Act come into operation on a
day or days to be proclaimed.

(5) If a provision of this Act referred to in sub-
section (4) does not come into operation before
1 October 2007, it comes into operation on that
day.

3. Definitions
(1) In this Act—

""Aboriginal agency' means an organisation
declared to be an Aboriginal agency under
section 6;

""Aboriginal elder or respected person' means a
person who holds office as an Aboriginal
elder or respected person under section 536;
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""Aboriginal person' means a person who—

(a) is descended from an Aborigine or
Torres Strait Islander; and

(b) identifies as an Aborigine or Torres
Strait Islander; and

(c) is accepted as an Aborigine or Torres
Strait Islander by an Aboriginal or
Torres Strait Island community;

"access' means the contact of a child with a
person who does not have custody of the
child by way of—

(a) avisit by or to that person, including
attendance for a period of time at a
place other than the child's usual place
of residence; or

(b) communication with that person by
letter, telephone or other means—

and includes overnight access;

"accountable undertaking' means a sentencing
order referred to in section 360(1)(c);

"Adult Parole Board'" means the Adult Parole
Board established by section 61 of the
Corrections Act 1986;

""age' means, in the absence of positive evidence
as to age, apparent age;

"appropriate registrar" means the registrar at
the proper venue of the Court;

"authorised officer'" means a person authorised
under section 194;

"care", in relation to a child, means the daily care
and control of the child, whether or not
involving custody of the child;
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"case plan" means—

(a) in relation to the Secretary, a case plan
as defined in section 166;

(b) in relation to a community service, a
statement of any decision concerning a
child for whom it provides, or is to
provide, services;

"central register' means the register established
under section 165;

"Chief Magistrate' means the Chief Magistrate
appointed under section 7(2) of the
Magistrates' Court Act 1989 and includes
an Acting Chief Magistrate appointed under
section 8 of that Act;

"child" means—

(a) in the case of a person who is alleged to
have committed an offence, a person
who at the time of the alleged
commission of the offence was under
the age of 18 years but of or above the
age of 10 years but does not include
any person who is of or above the age
of 19 years when a proceeding for the
offence is commenced in the Court; and

(b) in any other case, a person who is under
the age of 17 years or, if a protection
order, a child protection order within
the meaning of Schedule 1 or an
interim order within the meaning of that
Schedule continues in force in respect
of him or her, a person who is under the
age of 18 years;
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"Children's Koori Court officer'" means a
person who—

(a) is employed under Part 3 of the Public
Administration Act 2004; and

(b) exercises powers or performs functions
in relation to the Koori Court (Criminal
Division) of the Court;

"community-based child and family service"
means a body registered under section 46 in
the category of community-based child and
family service;

""community service' means—

(a) a community service established under
section 44; or

(b) a body registered under section 46;
"Court" means The Children's Court of Victoria;

"court liaison officer" means a court liaison
officer appointed under section 545;

"court official" means—
(a) the principal registrar of the Court; or

(b) aregistrar or deputy registrar of the
Court; or

(c) a court liaison officer; or

(d) any person employed in any of the
offices of the Court;

"court register" means the register kept under
section 537,

"cultural plan" means a cultural plan prepared
under section 176;

"custody' means custody as defined in section 5;

"custody to Secretary order' means an order
referred to in section 275(1)(e);
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"custody to third party order' means an order
referred to in section 275(1)(c);

"decision-making process' means—

(a) in relation to the Secretary, means the
process of decision-making by the
Secretary concerning a child beginning
when the Secretary receives a report
under section 28, 33(2), 183, 184
or 185;

(b) in relation to a community based child
and family service, means the process
of decision-making by the service
concerning a child beginning when the
service receives a referral under
section 31;

"Department' means the Department of Human
Services;

"development" means physical, social,
emotional, intellectual, cultural and spiritual
development;

"disposition report' means a report referred to in
section 557,

"Division" means Division of the Court;

"domestic partner" of a person means a person
to whom the person is not married but with
whom the person is living as a couple on a
genuine domestic basis (irrespective of
gender);

"employee" means a person employed under
Part 3 of the Public Administration Act
2004 in the Department;

"extension application' means an application
under section 293 for an extension or further
extension of a protection order;
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"fine" includes any penalties, forfeitures, sums of
money and costs ordered to be paid by the
person fined;

"Fund" means the State Guardianship Fund
established under section 177;

"group conference' means a group conference
under section 415;

"group conference outcome plan' means an
outcome plan included in a group conference
report;

"group conference report' means a report
referred to in Division 7 of Part 7.8;

"guardianship" means guardianship as defined
in section 4;

"guardianship to Secretary order' means an
order referred to in section 275(1)(f);

"hearing date", in relation to a proceeding,
means the date on which the proceeding is
listed for hearing;

"information holder" means—
(a) a member of the police force;
(b) an employee of the Department;
(c) an employee of another Department;

(d) a person who is registered as a teacher
under the Victorian Institute of
Teaching Act 2001 or has been granted
permission to teach under that Act;

(e) the head teacher or principal of a State
school within the meaning of the
Education Act 1958 or of a school
registered under Part III of that Act;
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(f) aperson in charge of a relevant
health service within the meaning of
section 141 of the Health Services Act
1988;

(g) aperson in charge of a relevant
psychiatric service within the meaning
of section 120A of the Mental Health
Act 1986;

(h) aregistered medical practitioner;

(1) aregistered psychologist within the
meaning of the Psychologists
Registration Act 2000;

(j) aperson registered under the Nurses
Act 1993;

(k) aperson in charge of a children's
service within the meaning of the
Children's Services Act 1996;

(1) the person in charge of a body that
receives funding from the Secretary
under a State contract to provide
disability services to a child who is an
eligible person within the meaning of
the Intellectually Disabled Persons'
Services Act 1986 or the Disability
Services Act 1991;

(m) the person in charge of a body that
receives funding from the Secretary
under a State contract to provide drug
or alcohol treatment services;

(n) any person in a prescribed class of
persons;
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"interim accommodation order' means an order
under section 262;

"interim protection order' means an order
referred to in section 275(1)(h);

"interpreter' means—

(a) an interpreter accredited with the
National Accreditation Authority for
Translators and Interpreters Limited
A.C.N. 008 596 996; or

(b) a competent interpreter;

"irreconcilable difference application' means
an application under section 259;

"legal practitioner' means an Australian legal
practitioner within the meaning of the Legal
Profession Act 2004;

"legal representation' means representation by a
legal practitioner;

"long-term guardianship to Secretary order"
means an order referred to in section

275(1)(g);
"magistrate' means a magistrate for the Court;

"medical examination" includes—

(a) physical examination, psychological
examination and psychiatric
examination; and

(b) in the course of the examination, the
taking of samples for analysis and the
use of any machine or device to enable
or assist in the examination,;

"order", in relation to the Criminal Division,
includes judgment and conviction;
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"out of home care' means care of a child by a
person other than a parent of the child;

"out of home care service'" means—

(a) aregistered out of home care service;
or

(b) a community service established under
section 44 to provide out of home care;

"parent", in relation to a child, includes—
(a) the father and mother of the child; and

(b) the spouse of the father or mother of the
child; and

(c) the domestic partner of the father or
mother of the child; and

(d) a person who has custody of the child;
and

(e) aperson whose name is entered as the
father of the child in the register of
births in the Register maintained by the
Registrar of Births, Deaths and
Marriages under Part 7 of the Births,
Deaths and Marriages Registration
Act 1996; and

(f) aperson who acknowledges that he is
the father of the child by an instrument
of the kind described in section 8(2) of
the Status of Children Act 1974; and

(g) aperson in respect of whom a court has
made a declaration or a finding or order
that the person is the father of the child;

10
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"parole order' means an order under Division 4
or 5 of Part 5.5;

"parole period" means the period from a person's
release on parole until the end of the period
of his or her detention;

"period", in relation to detention, includes the
aggregate of two or more periods, whether
cumulative or concurrent;

"permanent care order' means an order under
section 321;

"police gaol" has the same meaning as in the
Corrections Act 1986;

"post-secondary qualification'" means a
qualification from an institution, person or
body providing or offering to provide
(whether in or outside Victoria) post-
secondary education as defined in the
Tertiary Education Act 1993 (whether or
not that institution, person or body has since
ceased to exist) and includes a qualification
from a post-secondary education provider as
defined in that Act;

""pre-sentence report' means a report referred to
in Division 6 of Part 7.8;

"prison'" has the same meaning as in the
Corrections Act 1986;

"proceeding' means any matter in the Court,
including a committal proceeding, but does
not include the exercise by a registrar of any
jurisdiction, power or authority vested in the
registrar as registrar under Schedule 3;

11
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"process' includes witness summons, charge-
sheet, summons to answer to a charge,
warrant to arrest, remand warrant, search
warrant, warrant to seize property, warrant to
imprison, warrant to detain in a youth
residential centre or a youth justice centre,
warrant of delivery and any process by
which a proceeding in the Court is
commenced;

"progress report' means a report prepared under
section 385, 391, 404 or 409(5)(a);

"proper venue'—

(a) in relation to a proceeding in the
Family Division, means the venue of
the Court that is nearest to—

(1) the place of residence of the child;
or

(i1) the place where the subject-matter
of the application arose; and

(b) in relation to a proceeding in the
Criminal Division, means the venue of
the Court that is nearest to—

(i) the place of residence of the child,
or

(i1) the place where the offence is
alleged to have been committed;

"protection application' means an application
made to the Court for a finding that a child is
in need of protection;

"protection order' means an order referred to in
section 275(1);

"protection report' means a report referred to in
Division 2 of Part 7.8;

12
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"protective intervener' means a person referred
to in section 181;

"protective intervention report' means—

(a) areport to a member of the police
force as a protective intervener under
section 183; or

(b) areport to the Secretary under
section 183 or 184 that the Secretary
has determined under section 187 to be
a protective intervention report; or

(c) areport to the Secretary under
section 28 or 33(2) that the Secretary
has determined under section 34 to be a
protective intervention report;

"publish" means—

(a) insert in a newspaper or other
periodical publication; or

(b) disseminate by broadcast, telecast or
cinematograph; or

(c) otherwise disseminate to the public by
any means;

"register of community services' means the
register of community services kept under
section 54;

"register of out of home care services' means
the register of out of home care services kept
under section 80;

"registered community service' means a body
registered under section 46;

"registered medical practitioner' has the same
meaning as in the Medical Practice Act
1994;

13
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"registered out of home care service' means a
body registered under section 46 in the
category of out of home care service;

"registered psychologist" has the same meaning
as in the Psychologists Registration Act
2000;

"relative", in relation to a child, means a
grandparent, brother, sister, uncle or aunt of
the child, whether of the whole blood or half-
blood or by marriage, and whether or not the
relationship depends on adoption of the
child;

"remand centre' means a remand centre
established under section 478(a);

"return date", in relation to a proceeding, means
any date on which the proceeding is listed
before the Court;

"safe custody' means placement in accordance
with section 242(5);

"search warrant", means a warrant which
authorises the person to whom it is
directed—

(a) to break, enter and search any place
where the person named or described in
the warrant is suspected to be; and

(b) except in Division 1 of Part 4.8, to take
into safe custody or arrest the person
and—

(i) bring the person before a bail
justice or the Court as soon as
practicable to be dealt with
according to law; or

14
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(i1) release the person on an interim
accommodation order in
accordance with the endorsement
on the warrant;

"Secretary' means the Secretary to the
Department;

"secure welfare service' means a community
service that has lock-up facilities;

"sentencing order' means any order made by the
Criminal Division following a finding of
guilt and includes—

(a) any order made under Part 5.3 (other
than an order granting bail made under
section 420); and

(b) the recording of a conviction;
"service agency' means—

(a) a Department established under the
Public Administration Act 2004;

(b) arelevant health service within the
meaning of section 141 of the Health
Services Act 1988;

(c) arelevant psychiatric service within the
meaning of section 120A of the Mental
Health Act 1986;

(d) abody that receives funding from the
Secretary under a State contract to
provide disability services to a child
who is an eligible person within the
meaning of the Intellectually Disabled
Persons' Services Act 1986 or the
Disability Services Act 1991;

15
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(e) abody that receives funding from the
Secretary under a State contract to
provide drug or alcohol treatment
services;

(f) aprescribed body or a body in a
prescribed class;

"spouse' of a person means a person to whom the
person is married;

"stability plan" has the meaning set out in
section 169;

""State contract' means a contract entered into by
or on behalf of the State;

"supervised custody order' means an order
referred to in section 275(1)(d);

"supervision order" means an order referred to
in section 275(1)(b);

"temporary assessment order' means an order
referred to in section 231;

"therapeutic treatment application report"
means a report referred to in Division 4 of
Part 7.8;

"Therapeutic Treatment Board' means the
Therapeutic Treatment Board established
under section 339;

"therapeutic treatment order'" means an order
referred to in section 249;

"therapeutic treatment (placement) order"
means an order referred to in section 253;

"therapeutic treatment (placement) order
report' means an order referred to in
Division 5 of Part 7.8;

16
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"victim", in relation to an offence, means a
person who, or body that, has suffered
injury, loss or damage as a direct result of
the offence, whether or not that injury, loss
or damage was reasonably foreseeable by the
child found guilty of the offence;

"working day", in relation to the Court, means a
day on which the offices of the Court are
open;

"youth attendance order' means an order made
under section 397;

"youth justice centre' means a youth justice
centre established under section 478(c);

"youth justice centre order" means an order
referred to in section 360(1)(j);

"youth justice officer" includes the Secretary,
and every honorary youth justice officer;

"youth justice unit" means—

(a) ayouth justice unit established under
section 478(d); or

(b) a youth justice unit approved under
section 479(1);

"Youth Parole Board" means the Youth Parole
Board established by section 442;

"youth parole officer' includes an honorary
youth parole officer;

"Youth Residential Board'" means the Youth
Residential Board established by
section 431(1);

"youth residential centre' means a youth
residential centre established under
section 478(b);

17
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"youth residential centre order'" means an order
referred to in section 360(1)(i);

"youth supervision order' means an order
referred to in section 360(1)(g).

(2) For the purposes of the definition of "domestic
partner" in sub-section (1), in determining
whether persons are domestic partners of each
other, all the circumstances of their relationship
are to be taken into account, including any one or
more of the matters referred to in section 275(2)
of the Property Law Act 1958 as may be relevant
in a particular case.

(3) If under the Public Administration Act 2004
the name of the Department is changed, the
reference in the definition of "Department" in
sub-section (1) to the "Department of Human
Services" is from the date when the name is
changed to be taken to be a reference to the
Department by its new name.

(4) Unless the context otherwise requires, a reference
in this Act to the Criminal Division includes a
reference to the Koori Court (Criminal Division).

4. Guardianship

A person (including the Secretary) who has, or
under this Act is granted, guardianship of a child,
has responsibility for the long-term welfare of the
child and has, in relation to the child, all the
powers, rights and duties that are, apart from this
Act, vested by law or custom in the guardian of a
child, other than—

(a) the right to have the daily care and control of
the child; and

(b) the right and responsibility to make decisions
concerning the daily care and control of the
child.

18
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5. Custody

A person (including the Secretary) who has, or
under this Act is granted, custody of a child has—

(a) the right to have the daily care and control of
the child; and

(b) the right and responsibility to make decisions
concerning the daily care and control of the
child.

6. Aboriginal agency

(1) The Governor in Council may, by Order published
in the Government Gazette, declare an
organisation to be an Aboriginal agency.

(2) An organisation may only be declared to be an
Aboriginal agency if—

(a) it is a registered community service; and
(b) the Secretary is satisfied—

(1) that it is managed by Aboriginal
persons; and

(i1) that its activities are carried on for the
benefit of Aboriginal persons.

(3) An Order in Council made under sub-section (1)
with respect to an organisation must state that the
Secretary is satisfied as to the matters referred to
in sub-section (2).

7. References to Parts
Unless the context otherwise requires, a reference
in this Act to a Part by a number must be

construed as a reference to the Part, designated by
that number, of this Act.
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PART 1.2—PRINCIPLES

Division 1—Decision Makers to Have Regard to Principles

8. Decision makers to have regard to principles

(1) The Court must have regard to the principles set
out in this Part (where relevant) in making any
decision or taking any action under this Act.

(2) The Secretary must have regard to the principles
set out in this Part (where relevant) in making any
decision or taking any action under this Act or in
providing any service under this Act to children
and families.

(3) A community service must have regard to the
principles set out in this Part (where relevant) in
making any decision or taking any action in
relation to a child for whom it is providing, or is
to provide, services under this Act.

(4) This section does not apply in relation to any
decision or action under Chapter 5 or Chapter 7
(in relation to any matter under Chapter 5).

9. Role of principles

(1) The principles set out in this Part are intended to
give guidance in the administration of this Act.

(2) The principles do not apply to Chapter 5 or
Chapter 7 (in relation to any matter under
Chapter 5).

20
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Division 2—Best Interests Principles

10. Best interests principles

(1) For the purposes of this Act the best interests of
the child must always be paramount.

(2) When determining whether a decision or action is
in the best interests of the child, the need to
protect the child from harm, to protect his or her
rights and to promote his or her development
(taking into account his or her age and stage of
development) must always be considered.

(3) In addition to sub-sections (1) and (2), in
determining what decision to make or action to
take in the best interests of the child, consideration
must be given to the following, where they are
relevant to the decision or action—

(a) the need to give the widest possible
protection and assistance to the parent and
child as the fundamental group unit of
society and to ensure that intervention into
that relationship is limited to that necessary
to secure the safety and wellbeing of the
child;

(b) the need to strengthen, preserve and promote
positive relationships between the child and
the child's parent, family members and
persons significant to the child,

(c) the need, in relation to an Aboriginal child,
to protect and promote his or her Aboriginal
cultural and spiritual identity and
development by, wherever possible,
maintaining and building their connections to
their Aboriginal family and community;

21
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(d)

(e)

(®

(2

(h)

()

(k)

Q)

the child's views and wishes, if they can be
reasonably ascertained, and they should be
given such weight as is appropriate in the
circumstances;

the effects of cumulative patterns of harm on
a child's safety and development;

the desirability of continuity and stability in
the child's care;

that a child is only to be removed from the
care of his or her parent if there is an
unacceptable risk of harm to the child;

if the child is to be removed from the care of
his or her parent, that consideration is to be
given first to the child being placed with an
appropriate family member or other
appropriate person significant to the child,
before any other placement option is
considered;

the desirability, when a child is removed
from the care of his or her parent, to plan the
reunification of the child with his or her
parent;

the capacity of each parent or other adult
relative or potential care giver to provide for
the child's needs and any action taken by the
parent to give effect to the goals set out in
the case plan relating to the child;

access arrangements between the child and
the child's parents, siblings, family members
and other persons significant to the child;

the child's social, individual and cultural
identity and religious faith (if any) and the
child's age, maturity, sex and sexual identity;
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(m) where a child with a particular cultural
identity is placed in out of home care with a
care giver who is not a member of that
cultural community, the desirability of the
child retaining a connection with their
culture;

(n) the desirability of the child being supported
to gain access to appropriate educational
services, health services and accommodation
and to participate in appropriate social
opportunities;

(o) the desirability of allowing the education,
training or employment of the child to
continue without interruption or disturbance;

(p) the possible harmful effect of delay in
making the decision or taking the action;

(q) the desirability of siblings being placed
together when they are placed in out of home
care;

(r) any other relevant consideration.
Division 3—Decision-making Principles

11. Decision-making principles

In making a decision or taking an action in
relation to a child, the Secretary or a community
service must also give consideration to the
following principles—

(a) the child's parent should be assisted and
supported in reaching decisions and taking
actions to promote the child's safety and
wellbeing;
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(b) where a child is placed in out of home care,
the child's care giver should be consulted as
part of the decision-making process and
given an opportunity to contribute to the
process;

(c) the decision-making process should be fair
and transparent;

(d) the views of all persons who are directly
involved in the decision should be taken into
account;

(e) decisions are to be reached by collaboration
and consensus, wherever practicable;

(f) the child and all relevant family members
(except if their participation would be
detrimental to the safety or wellbeing of the
child) should be encouraged and given
adequate opportunity to participate fully in
the decision-making process;

(g) the decision-making process should be
conducted in such a way that the persons
involved are able to participate in and
understand the process, including any
meetings that are held and decisions that are
made;

(h) persons involved in the decision-making
process should be—

(i) provided with sufficient information, in
a language and by a method that they
can understand, and through an
interpreter if necessary, to allow them
to participate fully in the process; and

(i1) given a copy of any proposed case plan
and sufficient notice of any meeting
proposed to be held; and
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(ii1) provided with the opportunity to
involve other persons to assist them to
participate fully in the process; and

(1) if the child has a particular cultural identity,
a member of the appropriate cultural
community who is chosen or agreed to by
the child or by his or her parent should be
permitted to attend meetings held as part of
the decision-making process.

Division 4—Additional Decision-making Principles for
Aboriginal Children

12. Additional decision-making principles

In recognition of the principle of Aboriginal self-
management and self-determination, in making a
decision or taking an action in relation to an
Aboriginal child, the Secretary or a community
service must also give consideration to the
following principles—

(a) in making a decision or taking an action in
relation to an Aboriginal child, an
opportunity should be given, where relevant,
to members of the Aboriginal community to
which the child belongs and other respected
Aboriginal persons to contribute their views;

(b) a decision in relation to an Aboriginal child,
should involve a meeting convened by an
Aboriginal convener who has been approved
by an Aboriginal agency and, wherever
possible, attended by—

(1) the child; and
(i1) the child's parent; and

(ii1)) members of the extended family of the
child; and
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(iv) other appropriate members of the
Aboriginal community as determined
by the child's parent;

(c) in making a decision to place an Aboriginal
child in out of home care, an Aboriginal
agency must first be consulted and the
Aboriginal Child Placement Principle must
be applied.

13. Aboriginal Child Placement Principle

(1) For the purposes of this Act the Aboriginal Child
Placement Principle is that if it is in the best
interests of an Aboriginal child to be placed in out
of home care, in making that placement, regard
must be had—

(a) to the advice of the relevant Aboriginal
agency; and

(b) to the criteria in sub-section (2); and
(c) to the principles in section 14.
(2) The criteria are—

(a) as a priority, wherever possible, the child
must be placed within the Aboriginal
extended family or relatives and where this is
not possible other extended family or
relatives;

(b) if, after consultation with the relevant
Aboriginal agency, placement with extended
family or relatives is not feasible or possible,
the child may be placed with—

(i) an Aboriginal family from the local
community and within close
geographical proximity to the child's
natural family;

(i1) an Aboriginal family from another
Aboriginal community;
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(ii1) as a last resort, a non-Aboriginal family
living in close proximity to the child's
natural family;

(c) any non-Aboriginal placement must ensure
the maintenance of the child's culture and
identity through contact with the child's
community.

14. Further principles for placement of Aboriginal child

Self-identification and expressed wishes of child

(1

In determining where a child is to be placed,
account is to be taken of whether the child
identifies as Aboriginal and the expressed wishes
of the child.

Child with parents from different Aboriginal
communities

2

)

If a child has parents from different Aboriginal
communities, the order of placement set out in
sections 13(2)(b)(1) and 13(2)(b)(ii) applies but
consideration should also be given to the child's
own sense of belonging.

If a child with parents from different Aboriginal
communities is placed with one parent's family or
community, arrangements must be made to ensure
that the child has the opportunity for continuing
contact with his or her other parent's family,
community and culture.

Child with one Aboriginal parent and one
non-Aboriginal parent

(4) If a child has one Aboriginal parent and one

non-Aboriginal parent, the child must be placed
with the parent with whom it is in the best
interests of the child to be placed.
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Placement of child in care of a non-Aboriginal person

(5) If an Aboriginal child is placed with a person who
is not within an Aboriginal family or community,
arrangements must be made to ensure that the
child has the opportunity for continuing contact
with his or her Aboriginal family, community and
culture.
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CHAPTER 2—ADMINISTRATION

15. Functions and powers of the Secretary

The Secretary has the functions and powers
conferred on the Secretary under this Act.

16. Responsibilities of the Secretary

(1) Without limiting any other responsibility of the
Secretary under this Act, the Secretary has the
following responsibilities—

(a) to promote the prevention of child abuse and
neglect;

(b) to assist children who have suffered abuse
and neglect and to provide services to their
families to prevent further abuse and neglect
from occurring;

(c) to work with community services to promote
the development and adoption of common
policies on risk and need assessment for
vulnerable children and families;

(d) to implement or promote the implementation
of appropriate requirements for checks to
ensure that all persons employed, engaged or
appointed by a community service to work
with children—

(1) are and continue to be suitable to work
with children; and

(i1) comply with appropriate ethical and
professional standards;

(e) to work with other government agencies and
community services to ensure that children
in out of home care receive appropriate
educational, health and social opportunities;
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(®

(2

(h)

(1)

()

to publish and promote a Charter for children
in out of home care to provide a framework
of principles to promote the wellbeing of
those children,;

to provide or arrange for the provision of
services to assist in supporting a person
under the age of 21 years to gain the capacity
to make the transition to independent living
where the person—

(1) has been in the custody or under the
guardianship of the Secretary; and

(i) on leaving the custody or guardianship
of the Secretary is of an age to, or
intends to, live independently;

to conduct research on child development,
abuse and neglect and to evaluate the
effectiveness of community based and
protective interventions in protecting
children from harm, protecting their rights
and promoting their development;

to lead the on-going development of an
integrated child and family service system;

to give effect to any protocol existing
between the Secretary and an Aboriginal
agency.

(2) The statement of responsibilities of the Secretary
under this section does not create, or confer on
any person, any right or entitlement enforceable at

law.
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(3) The matters that may be addressed in the Charter
for children in out of home care may include—

(a) the protection and enhancement of a child's
identity and sense of self;

(b) treatment in care;
(c) quality of placement;
(d) support and provision of services.

(4) The kinds of services that may be provided to
support a person to make the transition to
independent living include—

(a) the provision of information about available
resources and services;

(b) depending on the Secretary's assessment of
need—

(i) financial assistance;

(i1) assistance in obtaining accommodation
or setting up a residence;

(ii1) assistance with education and training;
(iv) assistance with finding employment;
(v) assistance in obtaining legal advice;

(vi) assistance in gaining access to health
and community services;

(¢) counselling and support.
17. Delegation

(1) The Secretary may, by instrument, delegate to any
employee or class of employees any function or
power of the Secretary under this Act or the
regulations, except—

(a) the power to make an authorisation under
section 18; and
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(b) the power to make an authorisation under
section 19, 215(3)(c), 597(3) or 597(4); and

(c) the power to disclose information under
Part 3.4; and

(d) the power to make an authorisation under
section 195; and

(e) a function under section 323; and

(f) the power to approve under section 488(3) a
period of isolation of more than 24 hours;
and

(g) this power of delegation.

(2) The Secretary may, by instrument, delegate to an
executive within the meaning of the Public
Administration Act 2004 the power to make
authorisations under section 19, 597(3) or 597(4).

(3) The Secretary may, by instrument, delegate to an
executive within the meaning of the Public
Administration Act 2004 the power to disclose
information under Part 3.4.

(4) The Secretary may, by instrument, delegate to an
executive within the meaning of the Public
Administration Act 2004 who is employed at the
level of EO-2 or above the power to approve
under section 488(3) a period of isolation of more
than 24 hours.

18. Secretary may authorise principal officer of
Aboriginal agency to act

(1) The Secretary may in writing authorise the
principal officer of an Aboriginal agency to
perform specified functions and exercise specified
powers conferred on the Secretary by or under this
Act in relation to a protection order in respect of
an Aboriginal child.
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(2) An authorisation under this section may only be
made with the agreement of the Aboriginal agency
and the principal officer.

(3) The principal officer may only be authorised if he
or she is an Aboriginal person.

(4) Before giving an authorisation, the Secretary must
have regard to any view expressed by the child
and the parent of the child if those views can be
reasonably obtained.

(5) On an authorisation being given, this Act applies
in relation to the performance of the specified
function or the exercise of the specified power as
if the principal officer were the Secretary.

(6) The Secretary may at any time in writing revoke
an authorisation under this section and on that
revocation the Secretary may continue and
complete any action commenced under the
authorisation by the principal officer.

19. Secretary may authorise person in charge of
community service to act

(1) The Secretary may authorise the person in charge
of a registered community service or any person
for the time being acting in or performing the
duties of that person to exercise or perform on the
Secretary's behalf any function or power conferred
on the Secretary by or under—

(a) section 282; or
(b) section 285; or

(c) section 320(1) (to the extent that it applies to
the approval of persons as suitable to have
custody and guardianship of a child); or

(d) section 324.
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(2) An authorisation under sub-section (1) must be
made by instrument and with the agreement of the
person in charge of the community service, or of
the person acting in or performing the duties of
that person, at the time the authorisation is made.

20. Role of Ombudsman in relation to certain
administrative actions

(1) The Ombudsman may enquire into or
investigate—

(a) any administrative action of a registered
community service in carrying out any duty
or function or exercising any power under
this Act; and

(b) any administrative action of a person
authorised under section 18 or 19 in carrying
out any duty or function or exercising any
power under this Act; and

(c) any administrative action by an authorised
assessor under Division 5 of Part 3.3; and

(d) any administrative action of an authorised
investigator under Division 4 of Part 3.4.

Note: Under the Ombudsman Act 1973, an
"administrative action" is defined as including,
among other things, a refusal or failure to take
a decision, or to perform an act. As a result of
sub-section (2), this definition applies to
references to administrative actions in this sub-
section.

(2) For the purposes of sub-section (1), the
Ombudsman Act 1973 applies as if—

(a) the registered community service, authorised
person, authorised assessor or authorised
investigator were a public statutory body
within the meaning of that Act; and
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(b)

(©)

the senior executive officer of the registered
community service (by whatever title he or
she is known) were the principal officer of
that public statutory body; and

a reference to the responsible Minister in
sections 17 and 23(3) of that Act were a
reference to the Minister responsible for
administering this section.
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CHAPTER 3—CHILD AND FAMILY SERVICES

PART 3.1—SUPPORT FOR COMMUNITY-BASED SERVICES
AND FAMILIES

21. Object of Part

The object of this Part is to enable the provision of
funding and resources for community-based child
and family services and other services for

families.

22. Purposes of community-based child and family
services

The purposes of a community-based child and
family service are—

(a) to provide a point of entry into an integrated
local service network that is readily
accessible by families, that allows for early
intervention in support of families and that
provides child and family services;

(b) to receive reports about vulnerable children
and families where there are significant
concerns about their wellbeing;

(c) to undertake assessments of needs and risks
in relation to children and families to assist
in the provision of services to them and in
determining if a child is in need of
protection;

(d) to make referrals to other relevant agencies if
this is necessary to assist vulnerable children
and families;
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(e) to promote and facilitate integrated local
service networks working collaboratively to
co-ordinate services and supports to children
and families;

(f) to provide on-going services to support
vulnerable children and families.

23. Power of Secretary to provide funds

(1) Subject to the approval of the Minister and having
regard to the objects of this Part and, where
relevant, the purposes of a community-based child
and family service, the Secretary may allocate
funds to any community-based child and family
service, municipal council, or non-government
agency out of money available for the purpose.

(2) The Secretary may allocate funds under sub-
section (1) to be used for such purposes and
subject to such conditions as the Secretary
considers appropriate.

24. Family assistance grants

Subject to the approval of the Minister, the
Secretary may make any grants to assist families
that the Secretary considers appropriate out of
money available for the purpose.

25. Authority to use Crown property

(1) The Secretary may authorise any community-
based child and family service, voluntary
organisation, Government department, municipal
council, person or body, to use for any purpose
relating to the provision of services for children
and families—

(a) any real or personal property vested in the
Secretary and used for the purposes of the
Department; or
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(b) any land of the Crown reserved for any
public purpose and used for the purposes of
the Department (whether or not vested in
trustees or jointly in trustees and the Minister
for the time being administering the Crown
Land (Reserves) Act 1978).

(2) The Secretary must consult with the Secretary to
the Department of Sustainability and Environment
before giving an authority under this section.

(3) An authority under this section is given by the
Secretary for and on behalf of the Crown.

(4) This section applies despite anything to the
contrary in the Land Act 1958, the Crown Land
(Reserves) Act 1978 or any other Act.

26. Agreements relating to use of Crown property

(1) The Secretary may refuse to grant an authority
under section 25 until the community-based child
and family service, voluntary organisation,
Department head of the Government department,
municipal council, person or body enters into an
agreement with the Secretary for the expenditure
of money towards—

(a) the making of improvements, renovations or
repairs on any land authorised by the
Secretary to be used; or

(b) the improvement or repair of any equipment
authorised by the Secretary to be used; or

(c) the provision of any equipment or materials
to be used for the purposes of the
Department.

(2) An agreement under this section is entered into by
the Secretary for and on behalf of the Crown.
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PART 3.2—CONCERN ABOUT WELLBEING OF CHILD

27. Object of Part

The object of this Part is to enable a confidential
report or referral to be made about a child if there

is a significant concern for the wellbeing of the
child.

28. Report to Secretary about child

A person may make a report to the Secretary if the
person has a significant concern for the wellbeing
of a child.

29. Report to Secretary about unborn child

A person may make a report to the Secretary,
before the birth of a child, if the person has a
significant concern for the wellbeing of the child
after his or her birth.

30. Response by Secretary to report

(1) If the Secretary receives a report under section 28,
the Secretary may—

(a) provide advice to the person who made the
report;

(b) provide advice and assistance to the child or
the family of the child;

(c) refer the matter to a community-based child
and family service or a service agency to
provide advice, services and support to the
child or the family of the child;

(d) make a determination, under section 34, that
the report is a protective intervention report.

(2) If the Secretary receives a report under section 29,
the Secretary may—

(a) provide advice to the person who made the
report;
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(b) provide advice and assistance to the mother
of the unborn child;

(c) refer the matter to a community-based child
and family service or a service agency to
provide advice, services and support to the
mother of the unborn child.

31. Referral to community-based child and family
service about child

A person who has a significant concern for the
wellbeing of a child may refer the matter to a
community-based child and family service.

32. Referral to community-based child and family
service about unborn child

A person who, before the birth of a child, has a
significant concern for the wellbeing of the child
after his or her birth may refer the matter to a
community-based child and family service.

33. Response by community-based child and family
service to referral

(1) If a matter is referred to a community-based child
and family service under section 31, the service
may—

(a) provide advice to the person who made the
report;

(b) provide advice and assistance to the child or
the family of the child;

(c) refer the matter to a service agency to
provide advice, services and support to the
child or the family of the child.

(2) If a referral is made to a community-based child
and family service under section 31 and it
considers that the child may be in need of
protection, the service must report the matter to
the Secretary.
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(3) Ifareferral is made to a community-based child
and family service under section 32, the service
may—

(a) seek advice from the Secretary in relation to
the referral;

(b) provide advice to the person who made the
referral;

(c) provide advice and assistance to the mother
of the unborn child;

(d) refer the matter to a service agency to
provide advice, services and support to the
mother of the unborn child.

34. Is the report about a child in need of protection?

If the Secretary receives a report under section 28
or 33(2) and the Secretary considers that the child
may be in need of protection, the Secretary may
determine that the report is a protective
intervention report for the purposes of this Act.

Note: Part 4.4 deals with protective intervention reports.
35. Who may the Secretary consult?

(1) If the Secretary receives a report under this Part,
the Secretary may—

(a) consult with a community-based child and
family service or a service agency; and

(b) provide information about the child or family
or the mother of the unborn child to, and
receive information about them from, that
service or agency.

(2) A consultation or a disclosure of information
under this section may only be for the purpose
of—

(a) seeking advice on or assessing a risk to a
child; or
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(b) seeking advice on or determining which
community-based child and family service or
service agency is an appropriate body to
provide assistance for the child or the family
of the child or the mother of the unborn
child.

36. Who may the community-based child and family
service consult?

(1

2

3)

This section applies if a community-based child
and family service receives a referral under this
Part.

The community-based child and family service
may, for the purpose of assessing a risk to a child,
consult with any of the following—

(a) the Secretary;

(b) another community-based child and family
service;

(c) aservice agency;

(d) an information holder.
The community-based child and family service
may, for the purpose of determining which
community-based child and family service or
service agency is an appropriate body to provide
assistance for the child or the family of the child

or the mother of the unborn child, consult with
any of the following—

(a) the Secretary;

(b) another community-based child and family
service;

(c) aservice agency.
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(4) For the purpose only of a consultation under this
section, a community-based child and family
service may disclose information about the child
or family to, and receive information about them
from, the person or body permitted to be
consulted.

(5) A community-based child and family service to
which information is disclosed under this Part
must not disclose that information to any other
person except in accordance with this Part.

Penalty: 60 penalty units.
37. Disclosers protected

A disclosure of information made under
section 35 or 36 in good faith—

(a) does not for any purpose constitute
unprofessional conduct or a breach of
professional ethics on the part of the person
by whom it is made; and

(b) does not make the person by whom it is
made subject to any liability in respect of it;
and

(c) without limiting paragraphs (a) and (b), does
not constitute a contravention of—

(1) section 141 of the Health Services Act
1988; or

(i1) section 120A of the Mental Health Act
1986.

38. Consultation with Secretary

A community-based child and family service may
consult with the Secretary in relation to any matter
relating to the purposes of the community-based
child and family service as set out in section 22.
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39. Records of disclosures

The Secretary and a community-based child and
family service must make a written record of each
report or referral received and each disclosure
made to or by them under this Part.

40. Reporters protected

A report to the Secretary under section 28 or 29 or
a referral to a community-based child and family

service under section 31 or 32 if made in good
faith—

(a) does not for any purpose constitute
unprofessional conduct or a breach of
professional ethics on the part of the person
by whom it is made; and

(b) does not make the person by whom it is
made subject to any liability in respect of it;
and

(c) without limiting paragraphs (a) and (b), does
not constitute a contravention of—

(1) section 141 of the Health Services Act
1988; or

(i1) section 120A of the Mental Health Act
1986.

41. Identity of reporter confidential

(1) Ifareport is made to the Secretary under
section 28 or 29 or a referral is made to a
community-based child and family service under
section 31 or 32, a person (other than the person
who made it) must not disclose to any person
other than the Secretary or the community-based
child and family service—

(a) the name of the person who made the report
or referral; or
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(b) any information that is likely to lead to the
identification of the person who made the
report or referral.

Penalty: 60 penalty units.

(2) Sub-section (1) does not apply if the person who
made the report or referral—

(a) gives written consent to the Secretary; or

(b) gives written or oral consent to the
community-based child and family service.

42. Review by Victorian Civil and Administrative
Tribunal

(1) A child or a child's parent may apply to VCAT for
review of a decision relating to the recording of
information about the child or parent by a
community-based child and family service under
section 39.

(2) An application for review must be made within
28 days after the later of—

(a) the day on which the decision is made;

(b) if, under the Victorian Civil and
Administrative Tribunal Act 1998, the
person requests a statement of reasons for the
decision, the day on which the statement of
reasons is given to the person or the person is
informed under section 46(5) of that Act that
a statement of reasons will not be given.
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PART 3.3—COMMUNITY SERVICES

Division 1—Object of Part

43. Object of Part

The object of this Part is to provide for the
establishment, registration and monitoring of
community services.

Division 2—Departmental Services

44. Departmental community services and secure
welfare services

The Governor in Council may, by Order published
in the Government Gazette, establish or abolish
community services and secure welfare services to
be operated by the Department to meet the needs
of children requiring protection, care or
accommodation.

Division 3—Registration of Community Services

45. Application for registration

(1) A body corporate may apply to the Secretary for
registration of the body as a community service.

(2) An application must be in a form approved by the
Secretary.

46. Registration

(1) The Secretary may register a body as a
community service if the Secretary is satisfied that
the body—

(a) is established to provide services to meet the
needs of children requiring care, support,
protection or accommodation and of families
requiring support; and

46



Children, Youth and Families Act 2005
Act No. 96/2005

Part 3.3—Community Services

(b) will be able to meet the performance
standards applicable to community services
of that kind.

(2) A body may be registered in one or more of the
categories of registration set out in section 47.

47. Categories of registration
The categories of registration are—
(a) out of home care service;
(b) community-based child and family service;
(c) aprescribed category of service.
48. Conditions on registration

The Secretary may impose any conditions or
restrictions that the Secretary considers
appropriate on the registration of a community
service under this Division.

49. Period of registration

Subject to this Division, registration has effect for
a period of 3 years.

50. Renewal of registration

(1) A registered community service may apply to the
Secretary for renewal of registration as a
community service.

(2) An application for renewal must be in a form
approved by the Secretary.

(3) A renewal of registration has effect for 3 years.
51. Revocation of registration

The Secretary may revoke the registration of a
body as a community service if the Secretary
considers it appropriate to do so as a result of—

(a) areport from an authorised assessor under
Division 5; or
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(b) an inquiry under Division 5; or

(c) arecommendation of an administrator under
Division 6.

52. Notice to community service

The Secretary must give a registered community
service at least 14 days notice and the opportunity
to make submissions before—

(a) refusing an application by the community
service for a renewal of registration; or

(b) revoking the registration of the community
service.

53. Application for review

(1) A body may apply to VCAT for review of a
decision by the Secretary—

(a) to refuse to register the body as a community
service; or

(b) to refuse to renew the registration of the
body as a community service; or

(c) to revoke the registration of the body as a
community service.

(2) An application for review must be made within
28 days after the later of—

(a) the day on which the decision is made;

(b) if, under the Victorian Civil and
Administrative Tribunal Act 1998, the
person requests a statement of reasons for the
decision, the day on which the statement of
reasons is given to the person or the person is
informed under section 46(5) of that Act that
a statement of reasons will not be given.
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54. Register of community services

The Secretary must keep a register of community
services.

55. What information is to be included in the register?

The Secretary must include the following
information in the register of community services
in respect of each body that is registered under
this Division—

(a) the name of the body;

(b) the address of the body;

(c) contact information for the body;

(d) the category of registration of the body;

(e) any other information that is prescribed.

56. Registered community service to notify changes

A registered community service must notify the
Secretary in writing within 14 days if there is any
change to the information recorded in the register
of community services in respect of that registered
community service.

Penalty: 10 penalty units.
57. Register to be made public

The Secretary must make a copy of the register of
community services available for inspection on
the Department's Internet site.

Division 4—Performance Standards and Responsibilities of
Community Services

58. Performance standards

(1) The Minister may from time to time determine
performance standards to be met by community
services.
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(2) The Minister may determine different
performance standards for different categories of
community services.

(3) The Minister must ensure that each performance
standard is published in the Government Gazette.

(4) A performance standard takes effect—

(a) on the day that is 30 days after the day that
the performance standard is published in the
Government Gazette; or

(b) if a later day is specified in the
determination, on that later day.

(5) The Minister may, by determination published in
the Government Gazette, amend or revoke a
performance standard.

59. What can performance standards provide for?

Performance standards may be made in respect of
any matter relating to the operation of a
community service including, but not limited to—

(a) governance;

(b) probity;

(c) information management;
(d) financial viability;

(e) client care, including cultural standards
applicable to client care;

(f) pre-employment checks and pre-placement
checks;

(g) service delivery and case management;
(h) privacy and confidentiality;

(i) complaints management;

(j) human resource management;

(k) compliance with this Act and the regulations.
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60. Community service to comply with performance
standards

A community service must comply with the
relevant performance standards applicable to that
community service.

61. Responsibilities of registered community services
A registered community service must—

(a) provide its services in relation to a child in a
manner that is in the best interests of the
child; and

(b) ensure that the services provided by the
service are accessible to and made widely
known to the public, recognising that
prioritisation of provision of services will
occur based on need; and

(c) participate collaboratively with local service
networks to promote the best interests of
children.

Division S—Monitoring and Review of Community Services

62. Secretary may conduct inquiries

The Secretary may make or cause to be made any
inquiries the Secretary considers appropriate
relating to any matter arising from the
performance by a community service of its powers
and functions.

63. Appointment of assessor

(1) The Secretary may in writing authorise any person
as an assessor to conduct an independent review
of the performance by a community service of its
powers and functions.
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(2) An authorised assessor must report in writing to
the Secretary within the time required by the
Secretary on the results of the review and any
recommendations arising from the review.

(3) An authorised assessor must not disclose to any
person other than the Secretary or the person in
charge of or an employee of the community
service, whether directly or indirectly, any
information acquired by the authorised assessor in
carrying out a review under this Division.

Penalty: 10 penalty units.
64. Visits to community services

The Secretary or an authorised assessor may at
any time visit any community service—

(a) to make any examinations or inspections that
appear to be necessary regarding the
management of the community service; and

(b) to inspect any part of the premises of that
community service; and

(c) to see any child who is receiving services
from the community service; and

(d) to make inquiries relating to the care of
children in the care of that community
service; and

(e) to inspect any document or record relating to
the child or that is required to be kept under
this Act or the regulations.
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65. Community service to assist

The person in charge of the community service
and every member of staff of the community
service must provide the Secretary or the
authorised assessor with such reasonable
assistance and access to records and employees as
the Secretary or the authorised assessor requires in
carrying out a function under this Division.

Division 6—Appointment of Administrator

66. Displacement of other laws

(1)

2

Sections 67 to 71 are declared to be Corporations
legislation displacement provisions for the

purposes of section 5G of the Corporations Act in
relation to the provisions of Chapter 5 of that Act.

Note: Section 5G of the Corporations Act provides that if a
State law declares a provision of a State law to be a
Corporations legislation displacement provision for
the purposes of that section, any provision of the
Corporations legislation with which the State
provision would otherwise be inconsistent does not
operate to the extent necessary to avoid the
inconsistency.

This Division applies despite anything to the
contrary in the Co-operatives Act 1996 or the
Associations Incorporation Act 1981 or any
other Act establishing a body that is a registered
community service.

67. Appointment of administrator

(1

If the Minister is satisfied that a registered
community service is inefficiently or
incompetently managed, the Minister may
recommend to the Governor in Council that an
administrator of the service be appointed.
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(2) If the Minister proposes that a registered
community service should be administered by an
administrator, the Minister—

(a) must give notice in the prescribed form to
the registered community service of his or
her proposal; and

(b) must consider any submissions made to the
Minister by the registered community service
within 7 days after the giving of the notice;
and

(c) may consider any other submissions and any
other matters the Minister considers
appropriate—

before deciding whether or not to recommend the
appointment of an administrator.

68. Period of appointment of administrator

If the Minister recommends the appointment of an
administrator, the Governor in Council may
appoint an administrator of the registered
community service for the period and subject to
the terms and conditions that are specified in the
instrument of appointment.

69. Powers of administrator

(1) An administrator of a registered community
service appointed under this Division has and may
exercise all the powers and is subject to all the
duties of the board or other governing body of the
registered community service.

(2) On the appointment of an administrator, the
members of the board or other governing body of
the registered community service cease to hold
office.
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70. Revocation of appointment of administrator

(1) If the Minister recommends to the Governor in
Council that the appointment of an administrator
of a registered community service should be
revoked, the Governor in Council may by notice
published in the Government Gazette declare that
the appointment will be revoked on the date
specified in the notice.

(2) The date specified in the notice must be a date not
less than 28 days after the publication of the
notice.

(3) If anotice is published under sub-section (1) in
relation to a registered community service—

(a) members of the board or other governing
body of the registered community service are
to be elected or appointed in accordance with
the rules or other constituting document of
the agency; and

(b) on the date specified in the notice—

(1) the appointment of the administrator is
revoked; and

(i1) the board or other governing body of
the registered community service is
re-established.

71. Remuneration of administrator

The remuneration of an administrator appointed
under this Division and any expenses of the
administrator necessarily incurred in the
administration of the registered community
service are to be paid by the Secretary.
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Division 7—Information Privacy and Registered
Community Services

72. Registered community services

The Information Privacy Act 2000 applies to a
registered community service in relation to the
collection and handling of information under this
Act as if the registered community service were
an organisation within the meaning of that Act.

Note: The Health Records Act 2001 may also apply to a
registered community service.
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PART 3.4—OUT OF HOME CARERS

Division 1—Introductory

73. Object of Part

The object of this Part is to provide increased
protection for children in out of home care
through the registration of persons who are, or are
to be, approved or employed or engaged as out of
home carers.

74. Definitions
In this Part—

"allegation' means allegation in a report under
section 81 or 82;

"disqualified person' means a person who is
disqualified from registration under this Part;

"out of home carer'" means—

(a) aperson who acts as a foster carer for
an out of home care service; or

(b) a person employed or engaged by an
out of home care service—

(i) as a carer for children; or

(i1) as a provider of services to
children at an out of home care
residence managed by the service;

"registered foster carer' means a person
registered as a foster carer under Division 3;

"registered out of home carer" means a person
registered as an out of home carer under
Division 3;
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"services to children' means services provided
to children where the provision of the
services usually involves or is likely to
usually involve working in close proximity
to the children.

Division 2—Approval, Employment or Engagement of Out
of Home Carers

75. Approval of foster carers

(1) An out of home care service must have regard to
the prescribed matters before approving a person
to act as a foster carer for the service.

(2) A disqualified person is not eligible to be
approved by an out of home care service as a
foster carer.

76. Employment or engagement of carer

(1) An out of home service must have regard to the
prescribed matters before employing or engaging
a person—

(a) as a carer for children placed with the
service; or

(b) as a provider of services to children at an out
of home care residence managed by the
service.

(2) A disqualified person is not eligible to be
employed or engaged by an out of home care
service to carry out a function specified under
sub-section (1).

58



Children, Youth and Families Act 2005
Act No. 96/2005

Part 3.4—Out of Home Carers
s. 77

77. Matters to be considered

The matters prescribed for the purposes of this
Division may include matters relating to—

(a) the checking of criminal records and
criminal history;

(b) suitability and fitness;
(c) medical, including psychiatric, health;
(d) skills, experience and qualifications.

78. Notice of approval, employment or engagement of
carer

(1) An out of home care service must notify the
Secretary of—

(a) the approval of a person as a foster carer by
that service;

(b) the employment or engagement of a
person—

(1) as a carer for children placed with the
service; or

(i1) as a provider of services to children at
an out of home care residence managed
by the service.

(2) A notice under this section must be given within
14 days after the approval, employment or
engagement of the person.

(3) A notice under this section must include the
prescribed information (if any).
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79. Notice of revocation of approval or termination of
employment or engagement of carer

(1) An out of home care service must notify the
Secretary within 14 days of—

(a) the revocation by the service of the approval
of a person as a foster carer; or

(b) if a person ceases to be employed or engaged
by the service—

(1) as a carer for children placed with the
service; or

(i1) as a provider of services to children at
an out of home care residence managed
by the service.

(2) A notice under this section must include the
prescribed information (if any).

Division 3—Register of Out of Home Carers

80. Register of carers

(1) The Secretary must keep a register of out of home
carers.

(2) The register of out of home carers must record the
following information in respect of each person of
whom notice is given to the Secretary under
Division 2—

(a) name;
(b) address;
(c) date of birth;

(d) date of approval as a foster carer by the out
of home care service, if applicable;

60



Children, Youth and Families Act 2005
Act No. 96/2005

Part 3.4—Out of Home Carers

(e) date of employment or engagement as an out
of home carer by the out of home care
service, if applicable;

(f) name of notifying out of home care service;
(g) any other prescribed information.

(3) The information about a person's name to be
recorded on the register must include—

(a) the name by which the person is registered
under the Births, Deaths and Marriages
Registration Act 1996, or an equivalent law
of another jurisdiction; and

(b) any previous name of that person that was
registered under that Act or such a law; and

(c) any other name used by the person or by
which the person is known.

(4) The Secretary must not record information in
respect of a disqualified person in the register.

(5) The Secretary must remove from the register any
entry relating to—

(a) aperson of whom the Secretary receives
notice under section 79 that the person has
ceased to be approved, employed or engaged
as an out of home carer by an out of home
care service; or

(b) a person who is a disqualified person.

(6) Subject to this Part, a person who is recorded on
the register of out of home carers is registered
under this Division.
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Division 4—Conduct of Out of Home Carers

81. Report to Secretary by service of allegation about
carer

(1) The person in charge of a registered out of home
care service must make a report to the Secretary
if—

(a) the person in charge receives or becomes
aware of an allegation that—

(1) a person who is or was a registered
foster carer has sexually or physically
abused a child placed in his or her care
by that service; or

(i1) a person who is or was a registered out
of home carer employed or engaged by
the service as an out of home carer has
sexually or physically abused a child in
the course of that employment or
engagement; and

(b) the person in charge is reasonably satisfied
that an investigation of the allegation by the
Secretary 1s warranted.

(2) The report must be given within 7 days after the
person in charge receives or becomes aware of the
allegation.

(3) The report must include details of any inquiries
made by the out of home care service into the
allegation.

(4) The report may relate to conduct occurring on or
after or not more than 3 years before the date on
which this Act receives the Royal Assent.
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82. Other reports to Secretary of allegations about
carers

(1) Any person may make a report to the Secretary
alleging that—

(a) a person who is or was a registered foster
carer has sexually or physically abused a
child placed in his or her care by an out of
home care service; or

(b) aperson who is or was a registered out of
home carer has sexually or physically abused
a child in the course of the person's
employment or engagement by an out of
home care service as an out of home carer.

(2) The report may relate to conduct occurring on or
after or not more than 3 years before the date on
which this Act receives the Royal Assent.

83. Secretary to report allegation to police

The Secretary must report to the Chief
Commissioner of Police any allegation of sexual
or physical abuse made in a report under

section 81 or 82.

84. Notice to carer of allegation

The Secretary must, without delay after receiving
a report under section 81 or 82, advise the person
about whom the allegation is made—

(a) that a report has been made; and
(b) the nature of the allegation; and
(c) that the Secretary—

(1) will consider the report and decide
whether an independent investigation of
the allegation is warranted; or

(i1) has considered the report and decided
that no investigation is warranted.
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85. Consideration by Secretary of report

(1) If the Secretary receives a report under section 81
or 82, the Secretary may ask the following persons
for more information about the allegation—

(a) the person who made the report; and

(b) the person about whom the allegation was
made.

(2) A person may but is not required to provide any
information requested of the person under this
section.

86. Decision by Secretary on report

If the Secretary receives a report under section 81
or 82, the Secretary must consider whether there is
a reasonable basis for conducting an investigation
and may decide—

(a) that an independent investigation of the
allegation is warranted; or

(b) that no investigation is warranted.
87. Notice to carer of decision

(1) The Secretary must give notice of a decision
under section 86 to the person about whom the
allegation was made.

(2) The notice must be given without delay after the
decision is made.

(3) If the Secretary decides that an independent
investigation is warranted, the notice must specify
each allegation to be investigated.

(4) The notice is not required to be given if the person
has already been notified under section 84 that no
investigation is warranted.
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88. Record of reports

The Secretary must keep a written record of any
report made under section 81 or 82 in respect of
which the Secretary has decided that an
independent investigation of the allegation is
warranted.

89. Appointment of investigator

(1) If the Secretary decides under this Division that an
independent investigation of an allegation is
warranted, the Secretary may authorise a person to
conduct that investigation.

(2) An authorisation must be in writing.
90. Powers of authorised investigator

(1) The authorised investigator may at any time visit
the out of home care service that approved,
employed or engaged the person who is the
subject of the investigation—

(a) to inspect any document or record relating to
a person who is the subject of the
investigation or the child in relation to whom
the allegation was made; and

(b) to interview any person employed or
engaged by the out of home care service
whom the authorised investigator considers
to be relevant to the investigation.

(2) The authorised investigator may interview—

(a) the child in relation to whom the allegation
was made; and

(b) the person who is the subject of the
investigation.

(3) Before interviewing a child, the authorised
investigator must consider, and take all reasonable
steps to mitigate, any negative effect that the
interview may have on the child.
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(4) The person who is the subject of the investigation
may, but is not required to, answer any question
of, or provide any information to, the authorised
investigator.

91. Out of home care service to assist investigator

The person in charge of the out of home care
service and every member of staff of the out of
home care service must provide an authorised
investigator with such reasonable assistance and
access to records and employees of and persons
engaged by the service as the authorised
investigator requires in carrying out an
investigation under this Part.

92. Report by authorised investigator

(1) An authorised investigator must report in writing
to the Secretary, within the time required by the
Secretary, on the results of the investigation.

(2) The report must set out the findings of the
investigation.

(3) The report may include a finding that on the
balance of probabilities, the person who was the
subject of the investigation has physically or
sexually abused the child.

93. Decision of Secretary following investigation

(1) After receiving a report from the authorised
investigator in relation to an allegation against a
person, the Secretary must decide whether to refer
the matter for hearing by the Suitability Panel.

(2) The Secretary must not refer the matter to the
Suitability Panel unless—

(a) the report of the authorised investigator
includes a finding specified in section 92(3)
in respect of the person; and
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(b) the Secretary considers that the person poses
an unacceptable risk of harm to children.

(3) In making a decision, the Secretary must not draw
any adverse inference from a failure or refusal by
the person who is the subject of the investigation
to answer any question by, or provide any
information to, the authorised investigator.

94. Notice to carer of result of investigation

(1) The Secretary must, within 14 days after receiving
a report of an investigation under this Part, advise
the person who was the subject of the
investigation—

(a) as to the result of the investigation; and

(b) as to whether or not the matter is to be
referred for hearing by the Suitability Panel.

(2) If the notice states that the matter is to be referred
for hearing by the Suitability Panel, the notice
must be accompanied by a copy of the report of
the investigation.

95. Notice to out of home care service of result of
investigation

If the Secretary decides not to refer the matter for
hearing by the Suitability Panel, the Secretary
must within 14 days after receiving a report of an
investigation under this Part, advise any out of
home care service to which information has been
provided under section 127 about the
investigation—

(a) that the investigation has been completed;
and

(b) that the matter will not be referred for
hearing by the Suitability Panel.
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96. Referral to Suitability Panel

(M

)

If the Secretary decides to refer a matter to the
Suitability Panel under this Part, the Secretary
must give notice of the referral to the chairperson
of the Suitability Panel.

The notice must—
(a) be in the prescribed form and include—

(1) the decision of the Secretary in relation
to the report of the investigation; and

(i1) the reasons for that decision; and

(b) be accompanied by a copy of the report of
the investigation.

97. Secretary not to proceed if police investigation is
proceeding

(1)

2

3)

Despite anything to the contrary in this Division,
if the Secretary is or becomes aware that an
allegation is the subject of a police investigation,
the Secretary must defer giving any notice or
further notice or taking any step or further step or
making any decision or further decision under this
Division in respect of the allegation until the
completion of that investigation.

On completion of the police investigation, the
Secretary may take into account any information
he or she receives as to the results of the
investigation to reconsider or to make any
decision under this Division.

If the Secretary has given notice to a person under
section 84, and the Secretary subsequently defers
the matter, the Secretary must notify the person in
writing of the deferral and of the ending of the
deferral.
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Division 5—The Suitability Panel

Subdivision 1—Establishment and Constitution

98. Establishment of Panel

There is established a Panel to be called the
Suitability Panel.

99, Constitution of Panel

(1

2
3)

4)

The Suitability Panel consists of a chairperson and
up to 5 other members appointed by the Governor
in Council on the recommendation of the
Minister.

The chairperson must be a legal practitioner.

In recommending other persons for appointment
to the Suitability Panel, the Minister must have
regard to the need to appoint people with the
qualifications and experience in law, social work,
psychology and the treatment of sex offenders and
in any other discipline required for the Panel to
perform its functions.

The Governor in Council may appoint a person
who is a legal practitioner to be acting chairperson
during any period when—

(a) there is a vacancy in the office of
chairperson; or

(b) the chairperson is absent on leave or for any
reason is temporarily unable to perform the
duties of chairperson.

(5) The acting chairperson has during the period of

acting as chairperson the same powers and duties
as the chairperson.
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100. Terms and conditions of appointment

(M

)

3)

(4)

)

(6)

(7

A member of the Suitability Panel is appointed for
a term of 3 years and is eligible to be reappointed.

The acting chairperson may be appointed for a
period of not more than 3 years specified in the
instrument of appointment.

A member of the Suitability Panel is entitled to be
paid the remuneration and allowances fixed from
time to time by the Governor in Council in respect
of that member.

The Public Administration Act 2004 (other than
Part 5 of that Act) does not apply to a member of
the Suitability Panel in respect of the office of
member.

A member of the Suitability Panel may at any
time resign from office by letter in writing
delivered to the Minister.

The Governor in Council may at any time remove
a member of the Suitability Panel from office.
Sub-sections (3) to (6) apply to the acting
chairperson.

101. Functions of Panel

The functions of the Suitability Panel are—

(a) to hear any matter referred to it by the
Secretary under this Part; and

(b) to determine whether or not a person should
be disqualified from being placed on the
register of out of home carers; and

(c) to hear and determine any application by a
person for the removal of a disqualification
under this Part.
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102. Executive officer of Panel

(1) An executive officer of the Suitability Panel shall
be employed under Part 3 of the Public
Administration Act 2004.

(2) The functions of the executive officer are—
(a) to assist the Suitability Panel; and

(b) to give notice of hearings and determinations
of the Suitability Panel; and

(c) to fix times and dates for hearings of the
Suitability Panel.

103. Constitution of Suitability Panel for hearings

(1) The Suitability Panel is be constituted for the
purposes of a particular matter by the chairperson
and 2 other members of the Suitability Panel.

(2) The chairperson determines the members who are
to constitute the Suitability Panel for a particular
matter.

(3) The chairperson must preside at any hearing by
the Suitability Panel.

Subdivision 2—Procedure of Suitability Panel in respect of
Allegation

104. Notice to parties of hearing

(1) If the Secretary refers a matter to the Suitability
Panel under this Part, the executive officer of the
Panel must cause notice of the hearing of the
matter to be served on the person who was the
subject of the investigation to which the matter
relates.

(2) The notice of hearing must—
(a) be in the prescribed form; and

(b) state the nature of the hearing and the
allegation made against the person; and
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(c) give the time, date and place of the hearing;
and

(d) state that the person has the right to be
present at the hearing and to make
submissions and to be legally represented at
the hearing; and

(e) state that the hearing is not open to the
public; and

() list the findings that the Suitability Panel can
make; and

(g) state that there is a right to apply for a review
of a decision of the Suitability Panel; and

(h) be accompanied by a copy of the notice
given by the Secretary under section 96.

(3) The notice must be served at least 28 days before
the date set for the hearing of the matter.

105. Finding of Panel on allegation

(1) At a hearing the Suitability Panel must first
determine whether or not the allegation that the
person has physically or sexually abused the child
is proved on the balance of probabilities.

(2) In making the determination, the Suitability Panel
must have regard to—

(a) the allegation referred by the Secretary to the
Panel; and

(b) any evidence presented to the Panel by any
of the parties to the hearing; and

(c) any other matters that the Panel considers
relevant to its determination.

(3) The Suitability Panel must not consider any other
allegations or findings of misconduct by the
person when making the determination.
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4)

)

(6)

The Suitability Panel must not draw any adverse
inference from a failure or refusal by the person to
answer any question by, or provide any
information to, the authorised investigator or the
Panel when making the determination.

If the Suitability Panel determines that the
allegation is proved, the Panel must make a
finding of misconduct against the person.

If the Suitability Panel determines that the
allegation is not proved, the Panel must state that
fact and that no finding of misconduct has been
made against the person in respect of the
allegation.

106. Finding in relation to disqualification

(1)

2

If the Suitability Panel has made a finding of
misconduct against a person, the Panel must then
determine on the balance of probabilities whether
or not the person poses an unacceptable risk of
harm to children.

In making the determination the Suitability Panel
must consider any of the following factors that the
Panel considers relevant, giving a factor the
weighting that the Panel considers appropriate in
the circumstances—

(a) the gravity of the misconduct;

(b) any previous findings of misconduct by the
Suitability Panel in respect of the person;

(c) the likelihood of the person physically or
sexually abusing a child in the future;

(d) the recency of the misconduct;

(e) the relevance of the misconduct to the role of
the person as an out of home carer;

(f) the history of the person's work with the out
of home care agency as an out of home carer.
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3)

4)

)

If the Suitability Panel finds that the person poses
an unacceptable risk of harm to children, the Panel
must find that the person should be disqualified
from registration under this Part.

If the Suitability Panel determines that the person
does not pose an unacceptable risk of harm to
children, the Panel must state that fact and that no
finding of disqualification has been made against
the person.

If the Suitability Panel finds that the person
should be disqualified from registration under this
Part, the person is disqualified from registration
under this Part.

107. Notice of Panel's findings and determinations

(1)

2

)

The Suitability Panel must notify the Secretary
without delay of its findings and determinations
under sections 105 and 106 in respect of an
allegation.

The Suitability Panel must notify the Secretary
within the meaning of the Working With
Children Act 2005 without delay if it finds under
section 106 that a person should be disqualified.

The Suitability Panel must give the person about
whom the allegation was made written notice of
its findings and determinations under sections 105
and 106 in respect of the allegation within 14 days
after the findings and determinations are made.
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108. Secretary to record finding

(1) On receipt of the notice under section 107 of a
finding of disqualification of a person, the
Secretary must immediately make a record of the
disqualification of the person.

(2) The record of disqualification of a person must set
out the following information in respect of the
person—

(a) name;

(b) address;

(c) date of birth;

(d) date of disqualification;

(e) the reason given by the Suitability Panel for
the disqualification.

(3) The information about a person's name to be
recorded under this section must include—

(a) the name by which the person is registered
under the Births, Deaths and Marriages
Registration Act 1996, or an equivalent law
of another jurisdiction; and

(b) any previous name of that person that was
registered under that Act or such a law; and

(c) any other name used by the person or by
which the person is known.

109. Notice to out of home care service

If an allegation is made against a person under this
Part, the Secretary must notify the out of home
care service by which the person is currently
approved, employed or engaged of the findings or
determinations of the Suitability Panel or of
VCAT in respect of the allegation.
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Subdivision 3—Review by Suitability Panel of

Disqualification

110. Application for review of disqualification

(M

)

3)

“4)

A disqualified person may apply to the Suitability
Panel for the removal of the disqualification.

An application must be in the prescribed form and
must state the reasons why the person believes the
disqualification should be removed.

The application must set out the way in which the
applicant's circumstances have changed and why
the applicant no longer poses an unacceptable risk
of harm to children.

An application may not be brought under this
section before the end of the period of 12 months
after the disqualification takes effect unless the
Panel considers that exceptional circumstances
exist.

111. Notice to parties of hearing of application

(1)

2

The executive officer of the Suitability Panel must
give notice to the applicant and the Secretary of
the hearing of an application under this Division.

The notice of hearing must—
(a) be in the prescribed form; and
(b) state the nature of the hearing; and

(c) give the time, date and place of the hearing;
and

(d) state that any party to the hearing has the
right to be present at the hearing and to make
submissions and to be legally represented at
the hearing; and

(e) state that the hearing is not open to the
public; and
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() list the findings that the Suitability Panel can
make; and

(g) state that there is a right to apply for a review
of a decision of the Suitability Panel; and

(h) in the case of a notice to the Secretary, be
accompanied by a copy of the application.

(3) The notice must be served at least 28 days before
the date set for the hearing of the application.

112. Finding in relation to application

(1) In considering an application under this Division
the Panel must determine whether or not on the
balance of probabilities the person should
continue to be disqualified or should have the
disqualification removed.

(2) In making the determination, the Suitability Panel
must consider—

(a) if the conduct that resulted in the
disqualification was dealt with as an
offence—

(i) any finding of a court in respect of the
offence and any reasons for that
finding; and

(i1) any sentence imposed by a court in
respect of the offence;

(b) the applicant's behaviour since he or she was
disqualified;

(c) any information, evidence or submissions
presented to the Panel by the applicant, the
Secretary or any other person.
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(3) In making a determination, the Suitability Panel
may also consider any of the following factors,
that the Panel considers relevant—

(a) if the conduct that resulted in the
disqualification was an offence at the time
the conduct occurred, whether the conduct
has since been decriminalised;

(b) the period of time that has elapsed since the
person was disqualified;

(c) any other matter the Panel considers relevant
to the application.

(4) If the Suitability Panel determines that the
applicant's disqualification from registration
should be removed—

(a) the Panel must make a finding to that effect;
and

(b) the person is no longer disqualified from
being registered under this Part.

113. Notice of Panel's determination on application

(1) The Suitability Panel must notify the Secretary
without delay of its determination in respect of an
application under this Division.

(2) The Suitability Panel must notify the Secretary
within the meaning of the Working With
Children Act 2005 without delay if it finds under
section 112 that a person's disqualification should
be removed.

(3) The Suitability Panel must give the applicant
written notice of its determination in respect of the
application within 14 days after the determination
is made.
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114. Secretary to record removal of disqualification

On receipt of a notice under section 113 of a
determination that a disqualification of a person
should be removed, the Secretary must
immediately make a record of the removal of
the disqualification in the record kept under
section 108.

Subdivision 4—General Procedure of Suitability Panel

115. Conduct of hearing
(1) Ata hearing—

(a) the Suitability Panel must hear and
determine the matter before it; and

(b) the person who is the subject of the hearing
and the Secretary are entitled to be present,
to make submissions and to be legally
represented.

(2) A hearing must be closed to the public.
116. Procedure at hearings

(1) At a hearing of the Suitability Panel under this
Part—

(a) subject to this Part and the regulations, the
procedure of the Panel is in its discretion;
and

(b) the proceedings must be conducted with as
little formality and technicality as the
requirements of this Part and the proper
consideration of the matter permit; and

(c) the Panel is not bound by rules of evidence
but may inform itself in any way it thinks fit;
and

(d) the Panel is bound by the rules of natural
justice.
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(2) Subject to the regulations, before permitting a
child to appear before or be questioned in any
hearing, the Suitability Panel must consider and
take all reasonable steps to mitigate any negative
effect that the hearing may have on the child.

117. Powers of panel conducting a formal hearing

Sections 14, 15, 16 and 21A of the Evidence Act
1958 apply to the Suitability Panel in the conduct
of a hearing as if it were a Board or the Chairman
of a Board appointed by the Governor in Council.

Subdivision 5—Review by VCAT

118. Review by VCAT

(1) A person may apply to VCAT for review of a
finding or determination of the Suitability Panel
under section 105, 106 or 112.

(2) An application for review must be made within
28 days after the later of—

(a) the day on which the applicant is given
notice under this Part of the finding or
determination;

(b) if, under the Victorian Civil and
Administrative Tribunal Act 1998, the
person requests a statement of reasons for the
finding, the day on which the statement of
reasons is given to the person or the person is
informed under section 46(5) of that Act that
a statement of reasons will not be given.
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Division 6—Offences

119. Out of home care service not to approve, engage or
employ disqualified person

(1) An out of home care service is guilty of an
offence if the out of home care service knowingly
or recklessly—

(a) approves a disqualified person as a foster
carer; or

(b) employs or engages a disqualified person—

(1) as a carer for children placed with the
service; or

(i1) to provide services to children at an out
of home care residence managed by the
service.

(2) An out of home care service that is guilty of an
offence under this section is liable to a penalty not
exceeding 240 penalty units.

120. Out of home care service must ask Secretary if
person is disqualified

An out of home care service must ask the
Secretary for advice as to whether or not a person
is a disqualified person before—

(a) approving the person as a foster carer; or
(b) employing or engaging the person—

(1) as a carer for children placed with the
service; or

(i1) to provide services to children at an out
of home care residence managed by the
service.

Penalty: 300 penalty units.
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121. Offence to apply for work as out of home carer
while disqualified

A disqualified person must not knowingly apply
for approval, employment or engagement by an
out of home care service as an out of home carer.

Penalty: 240 penalty units or 2 years
imprisonment.

122. Offence to apply to work as out of home carer
without disclosing investigation

A person who knows that he or she is the subject
of an allegation that is the subject of a continuing
investigation under Division 4 or 5 or a continuing
police investigation must not apply for approval,
employment or engagement by an out of home
care service as an out of home carer without
disclosing the existence of that investigation.

Penalty: 60 penalty units.
Division 7—General

123. Information provided not to be used in criminal
proceedings

The following information is not admissible in
criminal proceedings (other than proceedings for
perjury) against a person—

(a) any information provided to the Secretary, an
authorised investigator, the Suitability Panel
or VCAT in the investigation of an allegation
or hearing of a matter relating to an
allegation against a person; and

(b) any finding or determination of the
Secretary, Suitability Panel or VCAT about a
person under this Part.
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124. Protection of reporter

Subject to section 125, the Secretary must not
disclose the identity of or disclose any information
that is likely to lead to the disclosure of the
identity of a person who made a report to the
Secretary under section 82 if the Secretary is
satisfied that—

(a) the disclosure of the identity of the person
making the report is likely to place the child
who is alleged to have been abused at risk of
harm; or

(b) the identity of the person who made the
report should be protected for the sake of the
health or safety of that person or members of
his or her family.

125. Disclosure of information to police and investigator

The Secretary may disclose to a member of the
police force and to any person appointed under
this Part to conduct the independent
investigation—

(a) the decision that an investigation is
warranted; and

(b) the nature of the allegation to be
investigated; and

(c) any information obtained by the Secretary in
relation to the allegation.

126. Secretary may provide information for the purpose
of proceedings

The Secretary may provide information from any
record kept by the Secretary under this Part for the
purpose of any proceeding by the Suitability Panel
or VCAT under this Part.
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127. Limited disclosure of information to out of home
care services

(1) The Secretary may disclose to an out of home care
service, or the person in charge of the out of home
care service, by whom a person is employed or
engaged the fact that an investigation is to be or is
being conducted under this Part into an allegation
about that person.

(2) At the request of an out of home care service, or
the person in charge of an out of home care
service, the Secretary must provide a statement as
to whether or not an investigation is to be or is
being conducted under this Part in relation to a
person whom the service is proposing to—

(a) approve as a foster carer; or
(b) employ or engage—
(1) as a carer for children placed with the
service; or

(i1) as a provider of services to children at
an out of home care residence managed
by the service.

(3) The Secretary must not disclose under sub-
section (1) or (2)—

(a) the nature of the allegation; or

(b) any other information obtained by the
Secretary in relation to the allegation.

(4) At the request of an out of home care service or
the person in charge of an out of home care
service, the Secretary must provide a statement as
to whether or not a person whom the service is
proposing to—
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(a) approve as a foster carer; or
(b) employ or engage—

(1) as a carer for children placed with the
service; or

(i1) as a provider of services to children at
an out of home care residence managed
by the service—

is a disqualified person.

(5) An out of home care service or person to whom
information is disclosed under this section must
not disclose that information to any other person.

Penalty: 60 penalty units.
128. Disclosure by Chief Commissioner of Police

The Chief Commissioner of Police may disclose
to the Secretary any information he or she holds in
relation to an allegation being considered by the
Secretary under this Part.

129. Disclosure of information by Secretary

Except as provided in this Part, the Secretary must
not disclose to any person—

(a) any record kept by the Secretary under this
Part; or

(b) any information provided to the Secretary by
an authorised investigator or the Chief
Commissioner of Police under this Part.
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130. Confidentiality of information acquired by
authorised investigator

An authorised investigator must not disclose to
any person other than the Secretary or the
Suitability Panel, whether directly or indirectly,
any information acquired by the authorised
investigator in carrying out an investigation under
this Part, except as far as is necessary to carry out
the investigation.

Penalty: 10 penalty units.
131. Confidentiality of proceedings

A person must not publish or broadcast or cause to
be published or broadcast any report of a hearing
of the Suitability Panel under this Part which
contains information which would enable—

(a) in the case of a hearing under Subdivision 2
of Division 5, the person against whom the
allegation has been made to be identified; or

(b) in the case of the hearing of an application
under Subdivision 3 of Division 5, the
applicant to be identified; or

(c) achild to whom an allegation that has been
considered by the Panel relates to be
identified; or

(d) if the Panel has made a determination
prohibiting the publication or broadcast of
the identity of a witness, that witness to be
identified.

Penalty: In the case of a natural person,
60 penalty units;

In the case of a body corporate,
300 penalty units.
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132. Disclosure allowed for referee checks

An out of home care service by whom a
disqualified person has been approved, employed
or engaged as an out of home carer is not guilty of
an offence under section 127(5) or 131 if it
discloses the fact that a person is a disqualified
person to another out of home care service in the
course of a referee check in respect of that person.
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PART 3.5—CHILD CARE AGREEMENTS

Division 1—Introduction

133. Object

The object of this Part is to regulate arrangements
for voluntary child care agreements to place
children in out of home care.

134. Definitions
In this Part—

"care" in relation to a child, means the daily care
and control of the child but not involving
custody of the child;

"child care agreement' means an agreement
under Division 2 or 3;

"long-term child care agreement' means an
agreement entered into under Division 3;

"service provider' means—
(a) the Secretary; or

(b) the person in charge of a registered out
of home care service; or

(c) aregistered residential service within
the meaning of the Intellectually
Disabled Persons' Services Act 1986;

"short-term child care agreement' means an
agreement entered into under Division 2;

"suitable person" has the meaning set out in
section 148;

"suitable person agreement' means an
agreement referred to in section 147(b).
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Division 2—Short-Term Child Care Agreements

135. Short-term child care agreements

(1) A parent of a child may enter into a written
agreement with a service provider to place the
child in the care of the service provider for the
purpose of supporting the child and his or her
parent and encouraging and assisting the child's
parent to resume the care of the child.

(2) An agreement under sub-section (1) does not
affect the guardianship and custody of a child.

(3) An agreement under sub-section (1) must specify
a period not exceeding 6 months, for which the
agreement is to have effect.

(4) The wishes of the child must be taken into account
in making an agreement under this Division.

(5) A service provider (other than the Secretary) must
notify the Secretary in writing of each agreement
entered into by the service provider under sub-
section (1) within 14 days after entering into the
agreement.

136. Return of child to parent who has custody

(1) If a parent who does not have custody of a child is
a party to a short-term child care agreement, the
person who does have custody of the child may
request the service provider to return the child to
that person.

(2) As soon as is practicable after receiving a request
under sub-section (1), the service provider must
notify the parent who was a party to the agreement
of the making of the request.
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(3) Subject to any provision to the contrary made by

or under the authority of this or any other Act, the
service provider must cause the child to be
returned to the person who has custody of the
child—

(a) as soon as practicable after notifying the
parent under sub-section (2); or

(b) within a reasonable time if the parent cannot
be notified.

137. Extension of agreement

(1) Subject to sub-section (2), the parties to a short-

term child care agreement, after reviewing the
agreement, may agree to extend the agreement
before it expires for a further period not exceeding
6 months.

(2) If the agreement relates to a child who has been in

the care of the service provider for a continuous
period of 6 months or for an aggregate of

6 months during a period of 9 months, the service
provider must consult with the Secretary before
agreeing to extend the agreement.

138. Maximum period for care under agreement

(1) A child may not be placed in the care of a service

provider by virtue of this Division for a period
exceeding 12 months, or for periods which in
aggregate exceed 12 months in any period of

18 months unless the Secretary has consented in
writing to that placement.

(2) A child may not be placed in the care of a service

provider under this Division for a period
exceeding 2 years or for periods which in the
aggregate exceed 2 years in any period of 3 years.
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139. Review of agreement

(1) The Secretary must review each short-term child
care agreement—

(a) after the first 6 months of the agreement; and
(b) annually after the first review.

(2) The Secretary must advise the parties to a short-
term agreement of the results of a review and the
Secretary's recommendations arising from the
review.

(3) The following may result from a review of an
agreement under sub-section (1)—

(a) the agreement may remain unchanged;

(b) the agreement may be terminated;

(c) the terms of the agreement may be varied.
140. Agreement may be made with minor

A short-term child care agreement is not void or
voidable by reason only that a party to it has not
attained the age of 18 years.

141. Termination of agreement
A short-term child care agreement may be

terminated by either party giving notice in writing
to the other party.

142. Return of child to parent at end of agreement

On the expiry or termination of a short-term child
care agreement, the person having the care of the
child must, as soon as is practicable, cause the
child to be returned to his or her parent.

143. Rates of payment under agreement

The Minister may determine the rates to be paid in
respect of children under a short-term child care
agreement.
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Division 3—Long-Term Child Care Agreements

144. Children who may be the subject of a long-term
child care agreement

Subject to this Division, an agreement may be
entered into under this Division with respect to a
child who, immediately before the entering into of
that agreement, had for a period of at least 2 years
or an aggregate of at least 2 years in the preceding
period of 3 years—

(a) been the subject of a short-term child care
agreement or agreements; or

(b) been in the care of an out of home care
service; or

(c) been in the care of—
(i) aregistered residential service; or
(i1) a residential institution—

within the meaning of the Intellectually
Disabled Persons' Services Act 1986; or

(d) been in the care of the Department at any
premises proclaimed to be a residential
program under section 19 of the
Intellectually Disabled Persons' Services
Act 1986.

145. Long-term child care agreements

(1) A parent of a child may, with the written approval
of the Secretary, enter into a written agreement
with a service provider with respect to the care of
the child.

(2) If the agreement provides for the child to be in the
care of a suitable person, that person must also be
a party to the agreement.
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146. When will the Secretary approve an agreement?

The Secretary must not approve the entering into
of a long-term child care agreement unless the
Secretary is satisfied that—

(a) the agreement is in the best interests of the
child; and

(b) there are no alternative means available that
would enable the parent of the child to
resume the care of the child; and

(c) the wishes of the child have, having regard to
the age and understanding of the child, been
taken into account in making the agreement;
and

(d) the agreement provides for the parent of the
child to have an on-going involvement with
the child in the terms specified in the
agreement.

147. Who may have the care of the child under an
agreement?

A long-term child care agreement may provide for
a child to be in the care of—

(a) an out of home care service; or
(b) a suitable person other than—
(i) aparent of the child; or

(i1) the Secretary in his or her official
capacity; or

(ii1) a person employed by a community
service in his or her official capacity; or

(c) aregistered residential service within the
meaning of the Intellectually Disabled
Persons' Services Act 1986 or a residential
institution within the meaning of that Act; or

93



Children, Youth and Families Act 2005
Act No. 96/2005

Part 3.5—Child Care Agreements

(d) the Department at any premises proclaimed
to be a residential program under section 19
of the Intellectually Disabled Persons'
Services Act 1986.

148. Who is a suitable person?

(1) A person is a suitable person for the purposes of
this Division if the person is approved in writing
by the Secretary or by a person authorised by the
Secretary to give approvals under this section as
being a person suitable to have the long-term care

of a child.
(2) An authorisation under sub-section (1)—
(a) must be made by instrument; and

(b) may be made to the holder of an office or
position or to any person for the time being
acting in or performing the duties of an
office or position.

(3) The Secretary must have regard to the prescribed
matters before approving a person as a suitable
person for the purposes of this Division.

(4) For the purposes of this section the matters
prescribed for the purposes of this section may
include matters relating to—

(a) the checking of criminal records and
criminal history of the person and other usual
members of the person's household;

(b) suitability and fitness of the person;

(c) previous history of the person as a carer of
children.
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149. What must an agreement include?
A long-term child care agreement must—
(a) set out the objectives of the agreement; and

(b) set out the role of the service provider which
must include—

(1) participating in any review of the
agreement; and

(i1) assisting in the resolution of any
disputes that may arise relating to the
care of the child; and

(ii1) assisting, if required, in the provision of
particular services specified in the
agreement; and

(c) clarify the respective roles of the parent of
the child, the service provider and, if the
agreement provides for the child to be in the
care of a suitable person, that suitable
person.

150. Maximum period of care under agreement

A long-term child care agreement must specify the
period for which the agreement is to have effect
which—

(a) in the case of an agreement (other than a
suitable person agreement), must not exceed
2 years; and

(b) in the case of a suitable person agreement,
may be for any period up to the day on
which the child attains the age of 18 years.
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151. Return of child at request of parent with custody

(1) If a parent who does not have custody of a child is
a party to a long-term child care agreement, the
person who does have custody of the child may
request the service provider to return the child to
that person.

(2) As soon as is practicable after receiving a request
under sub-section (1), the service provider must
notify the parent who was a party to the agreement
of the making of the request.

(3) Subject to any provision to the contrary made by
or under the authority of this or any other Act, the
service provider must cause the child to be

returned to the person who has custody of the
child—

(a) as soon as practicable after notifying the
parent under sub-section (2); or

(b) within a reasonable time if the parent cannot
be notified.

152. Review of agreement

(1) A long-term child care agreement (other than a
suitable person agreement)—

(a) may be reviewed at any time during the
period of the agreement at the request of one
of the parties to the agreement; and

(b) must be reviewed by the Secretary at the end
of the first 6 months of the agreement and
then annually after the first review; and

(c) may, with the written approval of the
Secretary, be extended for a period not
exceeding 2 years with or without any
variation in its terms or another long-term
child care agreement may be entered into.
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(2) A suitable person agreement—

(a) may be reviewed at any time during the
period of the agreement at the request of one
of the parties to the agreement; and

(b) must be reviewed by the Secretary at the end
of the first 6 months of the agreement and
then annually after the first review.

(3) Any of the following may result from a review of
an agreement under sub-section (2)—

(a) the agreement may be terminated;

(b) the agreement may be extended for a period
that does not extend beyond the day on
which the child attains the age of 18 years;

(c) the terms of the agreement may be varied,

(d) another long-term child care agreement may
be entered into.

153. Agreement may be with minor

A long-term child care agreement is not void or
voidable by reason only that a party to it has not
attained the age of 18 years.

154. Termination of agreement
A long-term child care agreement may be

terminated by any party by giving notice in
writing to the other party or parties.

155. Return of child at end of agreement

On the expiry or termination of a long-term child
care agreement, the person having the care of the
child must, as soon as is practicable, cause the
child to be returned his or her parent.
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156. Rates of payment under agreement

The Minister may determine the rates to be paid in
respect of children under a long-term child care
agreement.

Division 4—Review of Decision-Making and Reports

157. Review by Secretary

(1) The Secretary must prepare and implement
procedures for the review of decisions relating to
the care of the child made under or in relation to a
child care agreement.

(2) The Secretary must ensure that a copy of the
procedures is given to—

(a) the child; and
(b) the parent of the child; and
(c) the service provider; and

(d) in the case of a suitable person agreement,
the suitable person under the agreement.

158. Review by Victorian Civil and Administrative
Tribunal

(1) Any of the following may apply to VCAT for
review of a decision made under or in relation to a
child care agreement relating to the care of a
child—

(a) the child;
(b) a parent of the child;

(c) any other person whose interests are affected
by the decision.
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(2) An application for review must be made within
28 days after the later of—

(a) the day on which the decision is made;

(b) if, under the Victorian Civil and
Administrative Tribunal Act 1998, the
person requests a statement of reasons for the
decision, the day on which the statement of
reasons is given to the person or the person is
informed under section 46(5) of that Act that
a statement of reasons will not be given.

(3) Before a person is entitled to apply to VCAT for
the review of a decision referred to in sub-
section (1), the person must have exhausted all
available avenues for the review of the decision
under section 157.

159. Report by service providers

A service provider (other than the Secretary) must
report to the Secretary by 31 December in each
year on—

(a) the number of child care agreements that the
service provider has been a party to in the
preceding 12 months; and

(b) the duration of each of those agreements.
160. Report by Secretary

The Secretary must publish on the Department's
Internet site details of—

(a) the number of child care agreements entered
into in the previous 12 months; and

(b) the number of child care agreements that the
Secretary is aware exist.
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PART 3.6—RESTRICTIONS ON LONG-TERM CARE OF
CHILDREN

161. Restrictions on who may provide long-term care of
children

(1) A person must not, for fee or reward, provide care
for a period longer than 24 hours for a child who
is under 15 years of age.

Penalty: 15 penalty units.

(2) Sub-section (1) does not apply to the provision of
care for a child—

(a) by a parent or relative of the child; or

(b) in the case of an Aboriginal child, by a
member of the Aboriginal community of that
child; or

(c) by an out of home care service or a secure
welfare service; or

(d) by a person under a child care agreement
within the meaning of Part 3.5; or

(e) by an institution or establishment conducted
wholly for educational purposes or as a
hospital or convalescent home; or

(f) by an institution or establishment conducted
wholly as a holiday camp or for another
similar purpose; or

(g) in a private house (including a boarding
house) in which a child is temporarily
accommodated; or
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(h) by an institution or establishment or an
institution or establishment included in a
class of institutions or establishments
exempted from the operation of sub-
section (1) by the Secretary by notice sent by
post to the institution or establishment
concerned.
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CHAPTER 4—CHILDREN IN NEED OF

PROTECTION

PART 4.1—CHILDREN IN NEED OF PROTECTION

162. When is a child in need of protection?

(1) For the purposes of this Act a child is in need of
protection if any of the following grounds exist—

(a)

(b)

(c)

(d)

(e)

the child has been abandoned by his or her
parents and after reasonable inquiries—

(i) the parents cannot be found; and

(i) no other suitable person can be found
who is willing and able to care for the
child;

the child's parents are dead or incapacitated
and there is no other suitable person willing
and able to care for the child;

the child has suffered, or is likely to suffer,
significant harm as a result of physical injury
and the child's parents have not protected, or
are unlikely to protect, the child from harm
of that type;

the child has suffered, or is likely to suffer,
significant harm as a result of sexual abuse
and the child's parents have not protected, or
are unlikely to protect, the child from harm
of that type;

the child has suffered, or is likely to suffer,
emotional or psychological harm of such a
kind that the child's emotional or intellectual
development is, or is likely to be,
significantly damaged and the child's parents
have not protected, or are unlikely to protect,
the child from harm of that type;
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(f) the child's physical development or health
has been, or is likely to be, significantly
harmed and the child's parents have not
provided, arranged or allowed the provision
of, or are unlikely to provide, arrange or
allow the provision of, basic care or effective
medical, surgical or other remedial care.

(2) For the purposes of sub-sections (1)(c) to (1)(f),
the harm may be constituted by a single act,
omission or circumstance or accumulate through a
series of continuing acts, omissions or
circumstances.

163. Effect of conduct outside Victoria

For the purposes of this Act it does not matter
whether the conduct constituting a ground referred
to in section 162 occurred wholly or partly outside
Victoria.
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PART 4.2—RESPONSIBILITIES OF MINISTER

164. Responsibilities of Minister
The Minister has the following responsibilities—

(a) to establish and maintain child protection
services; and

(b) to promote a clear definition of the
respective responsibilities, in relation to
children at risk of harm, of protective
interveners, community services and other
persons and bodies working with children
and their families in a professional capacity.

165. Central register

(1) The Minister may give directions for the
maintenance of a central register for the purposes
of this Act.

(2) There is to be recorded on the central register—

(a) the information required to be recorded
under section 240(2); and

(b) any other information required to be
recorded in the central register under this Act
or the regulations.
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PART 4.3—RESPONSIBILITIES OF SECRETARY

Division 1—Case Planning and Stability Planning

166. What is a case plan?

(1) A case plan is a plan prepared by the Secretary for
a child.

(2) A case plan must contain all decisions made by
the Secretary concerning a child that—

(a) the Secretary considers to be significant
decisions; and

(b) relate to the present and future care and
wellbeing of the child, including the
placement of, and access to, the child.

(3) A case plan for a child includes any stability plan
prepared for that child.

167. Preparation of case plan

(1) The Secretary must ensure that a case plan is
prepared in respect of a child within 6 weeks after
the making by the Court of—

(a) a supervision order; or

(b) a supervised custody order; or

(c) a custody to Secretary order; or

(d) a guardianship to Secretary order; or

(e) along-term guardianship to Secretary order;
or

(f) atherapeutic treatment (placement) order.

(2) The Secretary must ensure that a copy of the case
plan is given to the child and his or her parent
within 14 days after its preparation.
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168. Review of case plan

The Secretary must ensure that the case plan is
reviewed from time to time by the Secretary as
appears necessary.

169. What is a stability plan?

(1) A stability plan is a plan prepared by the Secretary
for a child.

(2) A stability plan for a child must plan for stable
long-term out of home care for the child.

(3) A stability plan may include details of—

(a) the proposed long-term carer of the child or
the type of carer who should be sought to
provide for the long-term stable care of the
child;

(b) the appropriate Court order under this
Chapter that the Secretary considers best
supports the long-term stable placement of
the child;

(c) matters relevant to the out of home care of
the child that may relate to the family or
environmental circumstances that caused the
child to be placed in out of home care and
that may give rise to particular needs or
requirements in relation to the child;

(d) planning for arrangements for access by the
child to the child's parent and siblings;

(e) steps to be taken by the child's carer to meet
the developmental needs of the child,
including steps relating to the child's health,
emotional and behavioural development,
education, family and social relationships
and identity.
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170. Preparation of stability plan

(1) The Secretary must ensure that a stability plan is
prepared for each child who is in out of home care
as a result of—

(a) an interim accommodation order made by
the Court; or

(b) a protection order.

(2) The stability plan for a child must be prepared by
the required time after an interim accommodation
order or protection order or either of them placing
the child in out of home care is first made by a
court for the child.

(3) The required time for completing a stability plan
is—

(a) in the case of a child who is under 2 years of
age at the date of the order, once that child
has been in out of home care for one or more
periods totalling 12 months;

(b) in the case of a child who is 2 years of age
but under 7 years of age at the date of the
order, once that child has been in out of
home care for a period or periods totalling
18 months;

(c) in the case of a child who is 7 years of age or
over at the date of the order, once that child
has been in out of home care, for a period or
periods totalling 2 years within a period of
3 years from the date of the order.

(4) A stability plan can only be prepared for a child
who is in out of home care.
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(5) The Secretary must provide a copy of a stability
plan within 6 weeks after it is prepared to—

(a) the parent of the child; and

(b) if the child is of or above the age of 12 years,
the child.

(6) A stability plan for an Aboriginal child must
accord with the Aboriginal Child Placement
Principle.

171. When is a stability plan not required?

(1) The Secretary is not required to prepare a stability
plan for a child within the required time under
section 170 if the Secretary considers that the
completion of a stability plan for a child is not in
the best interests of the child.

(2) If the Secretary decides not to prepare a stability
plan for a child, the Secretary must provide an
explanation as to why a stability plan should not
be prepared—

(a) in the disposition report or in an additional
report provided to the Court in respect of the
child; and

(b) in writing to the following persons within
6 weeks after making the decision not to
prepare the stability plan—

(i) the parent of the child; and

(i1) if the child is of or above the age of
12 years, the child.
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Division 2—Responsibilities of Secretary as Guardian or
Custodian

172. Powers of Secretary as guardian or custodian

(1) The Secretary, in relation to a child who is under
his or her guardianship—

(a) is the guardian of the person and estate of the
child to the exclusion of all other persons;
and

(b) has the same rights, powers, duties,
obligations and liabilities as a natural parent
of the child would have.

(2) The Secretary, in relation to a child who is in the
custody or under the guardianship of the
Secretary—

(a) has the sole right to the custody of the child;
and

(b) may demand, sue for and recover any money
due to the child; and

(c) in the name and on behalf of the child may
commence and prosecute any proceeding
relating to any property or rights of the child.

(3) The Secretary may detain without warrant any
child who is in the custody or under the
guardianship of the Secretary.

(4) This section applies except as otherwise expressly
provided by this Chapter or by any order made
under this Chapter.
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173. Placement of children
(1) This section applies in relation to a child—

(a) who is in the custody or under the
guardianship of the Secretary under this Act;
or

(b) of whom the Secretary is the guardian under
the Adoption Act 1984; or

(c) in respect of whom the Secretary has
authority under the Adoption Act 1984 to
exercise any rights of custody.

(2) The Secretary may deal with the child in any of
the following ways—

(a) place him or her in an out of home care
service;

(b) place him or her in a secure welfare service
for a period not exceeding 21 days (and, in
exceptional circumstances, for one further
period not exceeding 21 days) if the
Secretary is satisfied that there is a
substantial and immediate risk of harm to the

child;

(c) place him or her for adoption under the
Adoption Act 1984 if he or she is under the
guardianship of the Secretary and available
for adoption,;

(d) place him or her in any other suitable
situation as circumstances require.

(3) For the purposes of sub-section (2)(b), the
assessment of risk may be made on the basis of a
single incident or an accumulated risk.
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174. Secretary's duties in placing child

(1) In dealing with a child under section 173, the
Secretary—

(a) must have regard to the best interests of the
child as the first and paramount
consideration; and

(b) must make provision for the physical,
intellectual, emotional and spiritual
development of the child in the same way as
a good parent would; and

(c) must have regard to the fact that the child's
lack of adequate accommodation is not by
itself a sufficient reason for placing the child
in a secure welfare service; and

(d) must have regard to the treatment needs of
the child.

(2) In placing a child under section 173(2)(d), the
Secretary must have regard to the prescribed
criteria (if any).

175. Support for child moving from secure welfare
service

If a child is placed in a secure welfare service
under section 173, the Secretary must plan for and
support the transfer of the child to and integration
of the child in another suitable placement in order
to reduce the need for the child to be placed in a
secure welfare service again.

176. Cultural plan for Aboriginal child

(1) The Secretary must prepare a cultural plan for
each Aboriginal child placed in out of home care
under a guardianship to Secretary order or long-
term guardianship to Secretary order.
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(2) A cultural plan must set out how the Aboriginal
child placed in out of home care is to remain
connected to his or her Aboriginal community and
to his or her Aboriginal culture.

(3) For the purposes of sub-section (2), a child's
Aboriginal community is—

(a) the Aboriginal community to which the child
has a sense of belonging, if this can be
ascertained by the Secretary; or

(b) if paragraph (a) does not apply, the
Aboriginal community in which the child has
primarily lived; or

(c) if paragraphs (a) and (b) do not apply, the
Aboriginal community of the child's parent
or grandparent.

(4) The Secretary must monitor compliance by the
carer of a child with the cultural plan prepared for
a child.

177. State Guardianship Fund

(1) All money received by the Secretary as guardian
of the estate of a child must be paid to the credit
of an account established and kept in an
authorised deposit-taking institution within the
meaning of the Banking Act 1959 of the
Commonwealth by the Secretary under the name
of the "State Guardianship Fund".

(2) The Secretary must keep an account showing the
current amount at credit in the Fund on account of
each child.

(3) Money standing to the credit of a child in the
Fund which is not immediately required for use by
the child may be invested in any manner in which
trust money may be invested by a trustee under
the Trustee Act 1958 and interest earned must be
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credited to the account of the child at least once a
year.

(4) Money standing to the credit of a child in the
Fund may only be used for the benefit of the child
and with the approval of the Secretary.

(5) On the child ceasing to be under the guardianship
of the Secretary all money standing to the credit of
the child in the Fund—

(a) if the child is over 18 years of age, must be
paid to the child; and

(b) in any other case, may be paid to the child or
may, if the Secretary considers it to be in the
interests of the child to do so, be retained
(wholly or in part) in the Fund until the child
1s 18 years of age.

(6) The Secretary must, on a child ceasing to be under
the guardianship of the Secretary, notify the child
of the amount standing to his or her credit in the
Fund.

Division 3—Responsibility to Provide Information

178. Responsibility of Secretary to provide information
to parents

(1) Ifachild is in out of home care because of a
protection order or a therapeutic treatment
(placement) order, the Secretary has a
responsibility to provide information to the
parents about the child, including the provision of
personal information.

(2) The Secretary is not required to provide
information to a parent under sub-section (1) if—

(a) the child is over the age of 12 years and does
not consent to the provision of the
information and the Secretary considers the
refusal of consent to be reasonable; or
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(b) the Secretary considers that it is not in the
best interests of the child to provide the
information; or

(c) the Court has made an order under
section 531 dispensing with service of all
documents on that parent.

179. Responsibility of Secretary or out of home care
service to provide information to carers

(1) If the Secretary or an out of home care service
intends to place a child in the care of a person
other than the parent of the child, the Secretary or
out of home care service must provide the carer
with all information that is known to the Secretary
or the service and that is reasonably necessary to
assist the carer to make an informed decision as to
whether or not to accept the care of the child.

(2) If the Secretary or an out of home care service has
placed a child in the care of a person other than
the parent of the child, the Secretary or out of
home care service must provide the carer with any
information known to the Secretary or the service
regarding the medical status of the child to enable
the carer to provide appropriate care for the child.

180. Confidentiality

A person who is given information about a child
under section 179 must not disclose that
information to any other person except for the
purpose of providing appropriate care for the
child.

Penalty: 10 penalty units.
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PART 4.4—REPORTING

Division 1—Introduction

181. Who is a protective intervener?

For the purposes of this Act the following persons
are protective interveners—

(a) the Secretary;
(b) all members of the police force.
182. Who is a mandatory reporter?

(1) The following persons are mandatory reporters for
the purposes of this Act—

(a) aregistered medical practitioner;

(b) a person registered under the Nurses Act
1993;

(c) aperson who is registered as a teacher under
the Victorian Institute of Teaching Act
2001 or has been granted permission to teach
under that Act;

(d) the head teacher or principal of a State
school within the meaning of the Education
Act 1958 or of a school registered under
Part III of that Act;

(e) a member of the police force;

(f) on and from the relevant date, the proprietor
of, or a person with a post-secondary
qualification in the care, education or
minding of children who is employed by, a
children's service to which the Children's
Services Act 1996 applies or a person
nominated under section 16(2)(b)(ii1) of that
Act;
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3)

(g) on and from the relevant date, a person with
a post-secondary qualification in youth,
social or welfare work who works in the
health, education or community or welfare
services field and who is not referred to in
paragraph (h);

(h) on and from the relevant date, a person
employed under Part 3 of the Public
Administration Act 2004 to perform the
duties of a youth and child welfare worker;

(i) on and from the relevant date, a registered
psychologist;

(j) on and from the relevant date, a youth justice
officer;

(k) on and from the relevant date, a youth parole
officer;

() on and from the relevant date, a member of a
prescribed class of persons.

In paragraph (f), (g), (h), (1), (j), (k) or (1) of sub-
section (1) ""the relevant date", in relation to a
person or class of persons referred to in that
paragraph, means the date fixed for the purposes
of that paragraph by an Order made by the
Governor in Council and published in the
Government Gazette.

In the case of sub-section (1)(1), different dates
may be fixed by Order in Council for the purposes
of different prescribed classes of persons.
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Division 2—Report to Protective Intervener

183. Report to protective intervener

Any person who believes on reasonable grounds
that a child is in need of protection may report to a
protective intervener that belief and the reasonable
grounds for it.

184. Mandatory reporting

(1) A mandatory reporter who, in the course of
practising his or her profession or carrying out the
duties of his or her office, position or employment
as set out in section 182, forms the belief on
reasonable grounds that a child is in need of
protection on a ground referred to in section
162(c) or 162(d) must report to the Secretary that
belief and the reasonable grounds for it as soon as
practicable—

(a) after forming the belief; and

(b) after each occasion on which he or she
becomes aware of any further reasonable
grounds for the belief.

Penalty: 10 penalty units.

(2) Itis a defence to a charge under sub-section (1)
for the person charged to prove that he or she
honestly and reasonably believed that all of the
reasonable grounds for his or her belief had been
the subject of a report to the Secretary made by
another person.

(3) The requirement imposed by sub-section (1)(b)
applies to a mandatory reporter referred to in
paragraph (f) to (1) of section 182(1) even if his or
her belief was first formed before the relevant date
under section 182(1) for that paragraph.
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(4) For the purposes of this section, a belief is a belief
on reasonable grounds if a reasonable person
practising the profession or carrying out the duties
of the office, position or employment, as the case
requires, would have formed the belief on those
grounds.

185. Report on child in need of therapeutic treatment

Any person who believes on reasonable grounds
that a child who is 10 years of age or over but
under 15 years of age is in need of therapeutic
treatment (as defined in section 244) may report to
the Secretary that belief and the reasonable
grounds for it.

186. Grounds for belief

Grounds for a belief referred to in this Division
are—

(a) matters of which a person has become aware;
and

(b) any opinions based on those matters.
187. Determination by Secretary about report

(1) Ifareport is made to the Secretary under
section 183 or 184, the Secretary may—

(a) provide advice to the person who made the
report; or

(b) determine that the report is a protective
intervention report for the purposes of this
Act; or

(c) determine that the report should be dealt with
as a report to the Secretary under section 28.

(2) If the Secretary makes a determination under sub-
section (1)(c), the report may be dealt with under
this Act as if it were a report to the Secretary
under section 28.
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188. Record of report

The Secretary must keep a written record of each
report made to the Secretary under this Division.

Division 3—Protection of Reporters

189. Reporters protected
A report made under Division 2 in good faith—

(a) does not for any purpose constitute
unprofessional conduct or a breach of
professional ethics on the part of the person
by whom it is made; and

(b) does not make the person by whom it is
made subject to any liability in respect of it;
and

(c) without limiting paragraphs (a) and (b), does
not constitute a contravention of—

(1) section 141 of the Health Services Act
1988; or

(i1) section 120A of the Mental Health Act
1986.

190. Evidence and legal proceedings

(1) In any legal proceeding evidence may be given as
to the grounds contained in—

(a) areport under section 183 or 184 or a report
determined to be a protective intervention
report under section 34; or

(b) areport under section 185 that a child is in
need of therapeutic treatment.

(2) However in a legal proceeding evidence that a
particular matter is contained in a report referred
to in sub-section (1) or evidence that identifies the
person who made that report as the reporter, or is
likely to lead to the identification of that person as
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the reporter is only admissible in the proceeding
if—
(a) the court or tribunal grants leave for the
evidence to be given; or

(b) the reporter consents in writing to the
admission of that evidence.

(3) A witness appearing in a legal proceeding must

not be asked and, if asked, is entitled to refuse to
answer—

(a) any question to which the answer would or
might identify the person who made a report
referred to in sub-section (1) as the reporter
or would or might lead to the identification
of that person as the reporter; or

(b) any question as to whether a particular
matter is contained in a report referred to in
sub-section (1)—

unless the court or tribunal grants leave for the
question to be asked or the reporter has consented
in writing to the question being asked.

(4) A court or tribunal may only grant leave under

sub-section (2) or (3) if—

(a) in the case of a proceeding in the Court or in
any other court arising out of a proceeding in
the Court or in VCAT on a review under
section 333, it is satisfied that it is necessary
for the evidence to be given to ensure the
safety and wellbeing of the child;

(b) in any other case, it is satisfied that the
interests of justice require that the evidence
be given.
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191. Confidentiality

(1) If a report referred to in section 190(1) is made, a
person (other than the person who made it or a
person acting with the written consent of the
person who made it) must not disclose to any
person other than a protective intervener—

(a) the name of the person who made the report;
or

(b) any information that is likely to lead to the
identification of the person who made the
report.

Penalty: 10 penalty units.

(2) Sub-section (1) does not apply to a disclosure
made to a court or tribunal in accordance with
section 190.

(3) Sub-section (1) does not apply to a disclosure to
the Therapeutic Treatment Board of the name or
information leading to the identification of a
member of the police force who made a report
under section 185.
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PART 4.5—DISCLOSURE OF INFORMATION

Division 1—Voluntary Disclosure of Information

192. Secretary may request provision of information

(1) If the Secretary believes on reasonable grounds
that an information holder or a person in charge
of, or employed in, a registered community
service has information that is relevant to the
protection or development of a child in respect of
whom the Secretary has received a protective
intervention report, the Secretary may ask that
person to provide that information to the
Secretary.

(2) A person who is asked under sub-section (1) to
provide information to the Secretary may provide
that information to the Secretary.

193. Disclosers protected

A disclosure of information made under
section 192 in good faith—

(a) does not for any purpose constitute
unprofessional conduct or a breach of
professional ethics on the part of the person
by whom it is made; and

(b) does not make the person by whom it is
made subject to any liability in respect of it;
and

(c) without limiting paragraphs (a) and (b), does
not constitute a contravention of—

(1) section 141 of the Health Services Act
1988; or

(i1) section 120A of the Mental Health Act
1986.
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Division 2—Compulsory Disclosure of Information

194. Who is an authorised officer?

(1) The Secretary may authorise any person in a
prescribed class of employees as an authorised
officer for the purposes of this Division.

(2) An authorisation may be general or limited to
specified functions.

195. Secretary may authorise direction to disclose

The Secretary may authorise a direction to be
given to an information holder (other than a
member of the police force) under this Division, if
the Secretary believes on reasonable grounds that
the information holder has information that is
relevant to the protection or development of a
child in respect of whom a protection order is in
force.

196. Authorised officer may require disclosure of
information

(1) This section applies if the Secretary has authorised
under section 195 the giving of a direction in
relation to a child in respect of whom a protection
order is in force.

(2) An authorised officer may in writing direct any
information holder—

(a) to give information to the authorised officer,
orally or in writing on any matter concerning
the protection or development of the child;
and

(b) to produce documents to the authorised
officer that relate to any matter concerning
the protection or development of the child;
and

(c) to give reasonable assistance to the
authorised officer in relation to the child.
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(3) An authorised officer may disclose to the

Secretary any information or document provided
to the authorised officer under this Division.

(4) Nothing in this section permits a direction

requiring the disclosure by any person employed
at or appointed to the Children's Court Clinic of
any information or document relating to the
carrying out the Clinic's functions.

197. Refusal or failure to comply with requirement

A person must not, without reasonable excuse,
refuse or fail to comply with a requirement of an
authorised officer under this Division.

Penalty: 10 penalty units.

198. Protection against self-incrimination

It is a reasonable excuse for a natural person to
refuse or fail to give information or do any other
thing that the person is required to do by or under
this Division, if the giving of the information or
the doing of that other thing would tend to
incriminate the person.

199. Legal professional privilege

It is a reasonable excuse for a person to refuse or
fail to give information or do any other thing that
the person is required to do by or under this
Division, if the giving of the information or the
doing of that other thing would be a breach of
legal professional privilege.

200. Medical professional privilege does not apply

(1) It is not a reasonable excuse for a person to refuse

or fail to give information or produce documents
to an authorised officer under this Division on the
ground of medical professional privilege.
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(2) Sections 28(2), 28(3) and 32C of the Evidence
Act 1958 do not apply to prevent—

(a) the giving of information or production of
documents to an authorised officer as
required under this Division; or

(b) the information given or documents
produced to the authorised officer under this
Division in relation to a child being given in
evidence in any proceedings under this
Chapter in relation to the child.

201. Offence to give false or misleading information
A person must not—

(a) give information to an authorised officer
under this Division that the person believes
to be false or misleading in any material
particular; or

(b) produce a document to an authorised officer
under this Division that the person knows to
be false or misleading in a material particular
without indicating the respect in which it is
false or misleading and, if practicable,
providing correct information.

Penalty: 10 penalty units.
202. Exclusion of evidence of disclosed information

Information given or documents produced to an
authorised officer in relation to a child under this
Division must not be given in evidence in a legal
proceeding other than a proceeding in relation to
the child under this Chapter.
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203. Reporting of authorisations and directions

The Secretary must include in the annual report of
the Department prepared under the Financial
Management Act 1994 a report on the operation
of this Division in respect of the relevant financial
year including—

(a) the number of authorisations made under
section 195; and

(b) the number of directions given under
section 196; and

(c) the extent of compliance with directions
under section 196; and

(d) the number of persons prosecuted under
section 197.
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PART 4.6—INVESTIGATION

Division 1—Investigation of Protective Intervention Report

204. Directions for protective interveners
(1) The Minister may—

(a) issue directions to be followed by protective
interveners in the exercise of their functions;
or

(b) amend, in whole or in part, any directions
issued under paragraph (a).

(2) The Minister must consult with the Minister
administering the Police Regulation Act 1958
before issuing directions relating to protective
interveners who are members of the police force.

(3) The Minister must cause any directions issued and
any amendments made under sub-section (1) to be
published in the Government Gazette.

205. Investigation by protective intervener

(1) A protective intervener must, as soon as
practicable after receiving a protective
intervention report, investigate, or cause another
protective intervener to investigate, the subject-
matter of the report in a way that will be in the
best interests of the child.

(2) A protective intervener who is investigating the
subject-matter of a report—

(a) must inform the child and the child's parents
that any information they give may be used
for the purposes of a protection application;
an